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PREFACE. 



The writer of this Treatise is no firiend te the multipli- 
cation of law books. Yet he finds himself, at an early 
period, again about to commit to the public a legal pub- 
lication, which, though it may need little in the way ol 
introduction, to claim for its subject a ready attention, 
may require much in the way of apology for the manner 
in which it is treated. 

Having taken the persons employed in navigation out 
of the general law of Shipping, I sought to trace their 
rights and duties back to those venerable codes of the 
sea, in which the spirit of a thorough jurisprudence, such 
as might well relieve the middle ages of Europe from the 
epithet of <^ dark," seems to have been fully equal to all 
the wants of maritime affairs, as they existed at the 
time, and scarcely falls short of satisfying the exigen* 
cies of modern commerce. The pleasure of these in- 
vestigations richly compensated for any labor. It is 
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» surprising how ample are the materials created by those 

f early commercial states, whose positive and customary 

regulations constitute the sources of the maritime law, 
but whose magnificencer^and power have long since van- 
# ished from the shores of Ahe sea, which has not refused to 
^ transmit the imperishable traces of their laws. Whoever 
) transfuses these materials into modern Jurisprudence, will 
% not only find that they give the force and authority of 

antiquity to what is in daily practice at the present time, 
but he will be struck with the wide range of materials 
thus opened for enlarging and illustrating the principles 
demanded by new questions, as they arise. It is almost 
solely by the use of such materials so applied, that ad- 
vances are made in the science of the law. Whoever 
has long studied any of its branches has found that in- 
ventions and discoveries pertain mostly to the physical 
sciences. "The literature of the present day," says 
Chancellor Kent, " *rich with the spoils of time,' instructs 
by the aid of the accumulated wisdom of ages." 

Another reason led to this efibrt to treat in a separate 
work the rights and duties of the persons composing a 
ship's company. The jurisprudence of this country has 
done much for mariners, and an honorable credit may be 
claimed for it on this account. Many of the doctrines, 
for their protection, have been carried further by some of 
our courts than by any other tribunals whose decisions 
are recorded in the English language. But the evidences 
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of this lie in scattered decisions, and those only who are 
accustomed constantly to resort to the reported cases can 
know what the doctrines in fact are. To bring together 
these materials and exhibit the results for which the judi- 
cial tribunals and the legislative authority of the country 
may claim credit, has been a part of my design. It has 
also been a part of that design to exhibit, as a whole, 
the mariner's contract, as it is known to the general 
maritime law ; a contract, differing in many essential 
points from all contracts of service upon land, gov- 
erned by a law that is " not the law of a particular 
country," but the result of the usage, the tacit conven- 
tion and the positive institutions of the great family of 
commercial nations. It seemed to me that the science 
of the law ought to devote great attention to the persons 
employed in navigation ; for to ascertain and reconcile 
the rights and duties of those into whose hands such 
vast masses of property are entrusted, is one of the surest 
modes by which to multiply securities around national 
and individual wealth, and to give to the moral qualities 
of man a new power over the elements to which that 
wealth is exposed. 

But in writing a treatise, the chief practical value of 
which should be to state the law of one's own country 
and time, it was of course impossible to do more than to 
refer the reader to those sources jfrom which apt illus- 
trations and kindred doctrines may be drawn, in the 

6 
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institutions of other times or countries. Ttiese references 
I have sometimes accumulated upon general doctrines 
well established in our own and the English law ; espe- 
cially in citations from the elder marine ordinances. I 
have done so, because I have found that upon these sub- 
jects, investigation may be pursued into those authorities 
for light upon new questions, to great advantage. The 
texts, of which I have made use in citing the marine 
laws and ordinances, are those of the magnificent collec- 
tion of M. Pardessus, published at Paris, in four volumes 
folio, from 1828 to 1837.^ I should also have referred to 
the editions and texts of the same codes which have 
heretofore been in use, but for the fact that they are .of 
very little value compared with those of the learned 
French advocate, who has given us, with great accuracy 
and laborious collation, all that the libraries of Europe 
have preserved of these compilations. The work is 
known to some of our private libraries, and it ought to 
be known to the public institutions. 

I have cited the various cases adjudicated in our Su- 
preme, Circuit, and District Courts of the United States, 
and the several State Courts, vnthout distinguishing at all 
what weight of authority belongs to each. To the pro- 
fessional American reader, this was unnecessary ; every 



> Collection de LO10 Maritimes Ant£rieurx8 au XVIII.*' Si^glk, pak 
J. M. Pardessus, Conseiller a la Cour de Cassation, etc. etc. There is 
a fifth Tolume, which I have not yet seen. 
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one affixes at once the proper authority to a decision 
when he reads the name of the tribunal pronouncing 
it. The foreign reader has little occasion to inform 
himself of the shades of distinction between the dif- 
ferent branches of our apparently complicated judicial 
system. Whatever interest or attention he bestows upon 
our law, must in the main depend upon the intrinsic 
soundness of the doctrine; except in those instances, 
where he is inquiring for the actual state of our law, 
when the known reputation of the judges, or the high 
constitutional position of the court, add to the intrinsic 
merit of a decision the acknowledged weight of eminent 
station and authority. 

I am aware that this subject might have been com- 
pressed into a very short compass. Some parts of it have 
occupied but a narrow space, in the text writers upon the 
law of shipping. But condensation is sometimes accom- 
plished at the expense of completeness ; and having never 
seen a treatise upon the same subjects which I felt willing 
to follow as a model, I have preferred my own conception 
of the proper outlines and limits of the subject. The 
profession, for whom this work is mainly intended, are 
rarely critical with an author, who is useful to their 
studies ; and in the hope that the faults of the work may 

escape censure under this special verdict, I commit it to 
their indulgence. 

Bbcx)Ks's Buildings, | 
Boston, June, 1841. | 
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privileges, &c. of << foreign voyages," printed in the Appendix, p. 428. 

Page 64, note 3, from " Sautayra, Sur Code de Commerce Expliqu^," dele " Sur." 
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MERCHANT SEAMEN. 



PART FIRST. 
CHAPTER I. 

or THE DISTINCTIVE PROFESSIONAL AND NATIONAL CHAR- 
ACTER OF MERCHANT SEAlfEN. 

The trae definition of a mariner, within the contem- 
plation of the maritime law, does not perhaps include 
all persons who may perform labor, or render services for 
hire, on board the vessel. On the other hand, the defi- 
nition of a sailor J given by Valin,' has reference to the 
municipal regulations of the French Ordinance, which 
required the enroUment of all the seamen of the kingdom, 
and divided them into classes, and contemplated a certain 
degree of seamanship. It is therefore to be taken in a 
more restricted sense than the general meaning of the 
term mariner, or seaman, in our jurisprudence. But 
although our inquiries in this Treatise will not be limited 
to the rights and duties of those who are merely em- 

' *' Un matelot est un homme de roer, qoi a acquis nne experience suf- 
fiaante au fait de la maDOBUTre d'un vaisseau." Valin, Tom. i. p. 509. 



4 profi^oKal character. 



» • 



ployed in the. ^^cmgation of the vessel, it seems proper 
to comprehe'fld'iii our definition only those who are either 
empIoyed*-ii[.the actual service of the navigation, or whose 
services .Sire necessary, or at least contributory to the 
prp4'w^ation of the vessel, or of those who are employed 
^. Vjimavigating her." Following this definition, we shall 
• V*;*' 'probably be led to the right classification of the persons 
who are, or are not, for the purposes of such a treatise, 
to be deemed mariners. There is also another guide, 
coincident with the rule just stated, and in some measure 
founded upon it: namely, the classes of persons who 
have been deemed mariners or seamen, by the Courts of 
Admiralty, to the intent of founding their remedy for 
their wages in that jurisdiction. The single case of the 
master does not seem to depart from the general rule 
above given ; because he is excluded from the admiralty 
jurisdiction in renij as to his wages, for reasons pe- 
culiar to his office, not because his services are in 
part of. a different nature from those of the common 
sailor ; and besides, the admiralty courts, in this country, 
entertain his suit in personam,^ 

The following classes of persons may therefore be 
enumerated as falling within the proper scope of our in- 
quiries. The Jirst consists of those who by the universal 
assent of the maritime world, and in all jurisprudence, 
are placed under the general definition of mariners, being 
concerned in the actual business of the navigation ; as 

' Trainer et al.r, Tlie Superior, Gilpin's R. 514. — " Nautam accipere 
debemus, eum qui navem exercet, quarovis nauta appellantur omnes, qui 
Davis navigaodoB causA. in nave sint." Ulfian, (cited in the notes to 
Abbot on Shipping, p. 91, edit. 1829.) 

" WiWird V. Dorr, 3 Mason's R. 91. 
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the Master, the Mates, the Pilot,^ and the Seamen . 
of every rank, whether they are common sailors, or hold 
an mferior official station, as that of Boatsivain, Coxswain^ 
&c. The second class comprehends persons in regard to 
whose maritime character difficulties may be or have 
been felt ; but all such as I shall enumerate under this 
head, will either appropriately fall under the general test 
of services contributory to the preservation of the vessel 
or of those employed in navigating her, or have been 
specifically treated by the courts as belonging to the 
general class of mariners. They are the Surgeon f the 
Purser;^ the Cook and Steward;* the Cabin Boy; 
the Carpenter,^ who frequently acts as a common sailor ; 
the Cooper on board whaling or other fishing vessels f 
and the Engineers and Firemen on board steam vessels 
navigating the high seas.'' 

It is quite obvious that there may be a third class of 
persons performing various services for hire on board a 
vessel, in regard to whose contracts considerable difficul- 
ties would arise upon the question of whether they would 

' By pilots are here meant, both the pilot as an officer of the vessel, and the 
general pilot of the coast ; each of whom is properly Si mariner ; or as they 
are called by Valin, the sea-pilot and the coast-pilot ; (Tom. I. p. 483.) See 
also The Anne, 1 Mason's R. 508; Hobart v. Drogan, 10 Peters*s R. lOa 

' Mills V. Long, Sayer, 136 ; Shaio v. The Lethe, Bee's Ad. R« 424 ; Th€ 
Lord Hobart, 2 Dodson's Ad. B. 100, note. 

* The Prince George, 3 Hag. Adra. B. 376. 

* Black V. The Louisiana, Peters's Adm. Decis. 268 ; Tumer^s Case, 
Ware's Adm. Decis. 83. 

* Wheeler ▼. Thompson, 1 Stra. 707; The Lord Hobart, 2 Dodson's Ad. 
R. 100. 

' Macomber et al. Y. Thompson, 1 Sumner's R. 384 ; U, 8. Y. Thompson^ 
ib. 168. 
' Wilson Y. The Steamboat Ohio, Gilpin's R. 505. 
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come within the admiralty jurisdiction ; such are all ser* 
vants, of either sex, hired for the accommodation and to 
wait on the persons of passengers, or to perform any 
duty not defined under the general principle before 
stated. Whether or not their contracts would probably 
be cognizable in the admiralty, will be for future con- 
sideration. At present, it is merely necessary to remark, 
that they have not usually been included under the gen- 
eral description of mariners. 

It may here be remarked, that the general principles 
of the mariner's contract, rights and duties, as they will 
be hereafter discussed without specific exceptions or ap- 
plications, comprehend most of the first two classes of 
persons above enumerated. It will also be a part of my 
design to develop and define particular rights and duties, 
and to point out the limitations and exceptions to the 
general principles. 

These general definitions seem to be all that it is ne- 
cessary to premise, concerning the professional character 
of mariners. The remaining topic of this chapter, the 
national character of seamen, will occupy us with a brief 
summary of existing statute regulations, after a single 
preliminary remark. 

The policy of different maritime nations, in regard to 
the manning of their public and private marine, has va- 
ried at different times and under different relations with 
the rest of the world.^ But it is altogether a matter of 
national policy, in time of peace. There is no principle 
of the general maritime law, and no custom of the com- 

> In France, it was for a long period, and I believe still is, the policy of 
the government to induce foreigners to enter both the King's and the mer- 
chant service. See Valin, Tom. i. p. 558. 
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mercial nations, which excludes mariners fix>m employ- 
ment in any other than a ship of their own country. The 
seaman, professionally, and for the purposes of his em- 
ployment, is a citizen of the globe ; his contract is known 
to a general jurisprudence, and is governed by principles 
in respect to which greater uniformity has prevailed for 
many ages, than in respect to almost any other contract 
of civilised man. He seeks his employment, and ac- 
quires a fiiU titlfe to its rewards, in the vessels of any na- 
tion, except where the policy of his • own sovereign, or 
that of the particular country, forbid or exclude him fix)m 
the ships of such country.* 

By a statute of the Unitfed States, passed in 1^13, it 
was declared to be unlawful to employ on board any of 
the public or private vessels of the United States, any 
person or persons, except citizens of the United States, 
or persons of color, natives of the United States ; and 
naturalized citizens : and where the latter are employed, 
they must produce to the commander of the public vessel. 



* These observations apply only to a state of peace. As against bel- 
ligerent rights, it may often be important for the masters and owners of 
neutral ships, to attend carefully to the national character of the seamen 
whom they employ. The law of prize, held by some nations, requires 
that the officers, and a certain proportion of the crew of neutral ships, 
generally two-thirds, should not be of an enemy's country ; otherwise the 
ship wilt take its national character from that of the crew. This is the 
law of France and Denmark. The proportion agreed on by Russia and 
England, by the Petersburg Convention of 1801, is a half. (See Jacobsen's 
Sea Laws, Book 11. chap. 2. 2 Brown's -Civ. and Adm. Law, 515.) Eng- 
land has not always been so strenuous upon this point ; but the courts of 
that country have held, that where neutral seamen enter into the enemy's 
commerce, their national character is concluded by that of the vessel in 
which they are found. The Frederick^ 5 Robinson's Adm. R. 8. See also, 
The Embden, 1 Robinson's Adm. B. 16, and The Vigilantia, ibid. 1. 
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if it be one, or to a collector of the customs, if it be a pri- 
vate vessel, a certified copy of the act of their naturaliza- 
tion, setting forth such naturalization, and the time 
thereof.^ But this prohibition is limited, in a subsequent 
section of the same act, to the exclusion of the subjects 
or citizens pf such nations only, as have prohibited by 
treaty or special convention, the citizens and subjects of 
the United States from employment in their vessels.* 

The penalty provided in the Act for the employment 
of the subjects or citizens of the nations against whom 
the prohibition operates, is a forfeiture by the master and 
owners of five hundred dollars for each seaman so unlaw- 
fiilly employed ; to be recovered in an action of debt, one 
moiety to the use of the person suing, and the other moiety 
to the use of the United States. And this penalty is 
recoverable, although the seaman's name shaU have been 
admitted and entered in the list of the crew certified by 
the collector.^ But when in a foreign port, any defi- 
ciency of the crew may be supplied by hiring the sub- 
jects of the foreign country, if their employment is not 
prohibited by their own laws.^ 

But the whole of this statute is now comparatively in- 
operative, since there are very few nations who have 
excluded our seamen from employment in their ships. 
Foreigners are extensively employed in our mercantile 
marine, and while so employed, are within the protection 



> Act U. S. 3 March, 1813, ch. 184, sec 1, 2. 

• Sec. 10, ' 

' Sec. 8. A similar penalty is protrided against receiving on board in a 
foreign port, any seaman or seafaring man, not of the United States, as a 
passenger, without permission in writing from the proper officers of his 
country, (Sec. 5.) * Sec. 9. 
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of the laws made for the benefit and protection of sea- 
men. It has been held expressly, that a foreigner, while 
employed as a seaman in a merchant ship of the United 
States, is a ^^ mariner and seaman of the United States," 
within the language and policy of the Consular Act of 
1803, ch. 62.* 

By a subsequent statute, in all vessels of the United 
States engaged in the fisheries and coasting trade, the 
oflScers and three-fourths of the crew must be citizens ; 
and in all vessels engaged in foreign trade, the officers 
and two-thirds of the crew must be citizens.^ Fishing 
vessels ofiending against the Act, cannot entitle them- 
selves to the bounties provided by law ; and vessels en- 
gaged in the foreign and coasting trade, are subject to 
the foreign tonnage duty, if their crews consist of more 
than the above proportion of . foreigners.^ These last 
penalties are cumulative upon those of the former Act ; 
so that masters and owners, shipping foreign seamen who 
belong to countries against which that Act operates, are 
still subject to the penalty of five hundred doUars for each 
person. 

I am not aware of any decisions in the courts of this 
country, respecting the provisions of these Acts. But in 
England, under similar statutes, it has been held, that 
foreigners, hired to take care of a cargo of mules, on board 
a British ship, were not to be deemed part of the crew, 
within the provisions of the statutes requiring British 
ships to be manned by a certain proportion of British 
seamen ; ^ and also that goods imported in a British ship 

' Matthews ▼. Offley, 3 Sumner's R. 115. 

• Act U. S. 1 March, 1817, ch. 204, sec 3, 5, 6. ' Ibid. 

^ The George tfte Third, 1 Dodson's Adm. R. 320. 

2 



10 NATIONAL CHARACTER. 

not manned and navigated according to law, are not lia- 
ble to forfeiture, if the imperfect manning of the ship was 
a matter of micontroUable necessity.^ Such statutes, in 
fact, belong to a class of laws, which, although not to be 
weakened by minute tenderness to particular hardships, 
are yet subject to all considerations of rational equity ; 
although framed for the security of great national inter- 
ests, and founded on purposes of great public policy, they 
are yet not to be rigidly and literally enforced against 
offences committed only through invincible necessity.* 

> The Pdicm, 2 Dodson's Adm. R. 194. 

* Adm. Digest, Titles " Accident,*' ** Necessity and Distress." 



CHAPTER II. 

OF TH£ GENERAL NATURE OF THE MARINER^S CONTRACT, 

AND THE PARTIES THERETO. 

The contract of hire for marine service belongs in gene- 
ral to the entire class of contracts for the hire of services, 
but it also involves and is governed by principles pe- 
culiar to itself, and which carry it, in very important par- 
ticulars, beyond the rules applicable merely to contracts 
of service upon land. Thus, by the common law, of 
England and of this country, when a man lets himself to 
hire, and neglects or refuses to fulfil his engagement, he 
cannot be compelled to perform it by any restraint put 
upon the freedom of his person ; the remedy of the other 
party is solely in the damages he may recover for breach 
of the contract. The same principle prevails in the civil 
law ; nemo potest prcRcise cogi ad factum ; and the same 
remedy only is afforded to the injured party.^ But, by the 
law of most countries, the mariner's contract is an exception 
to this general principle. By the French Ordinance, the 
seaman, who fails to render himself on board according 
to his contract, can be pursued and arrested wherever he 
is found, and constrained to complete his engagement.* 
The same provision for his apprehension and compul- 

^ PoTHisB, Traits des Ohligatums^ n. 157 (Edition Dapin, tome i, p. 79.) 
' VOrd. de la Marine, liv. 2, tit. 7, art. 3. 
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sion, is made in England^ and in this country.' There 
is also another peculiarity of this contract, in which it 
differs from other contracts for the hire of services. It is 
the only form of service stipulated to be rendered by a 
freeman of full age, known to the common law, in which 
the employer, by his own act, can directly inflict a pun- 
ishment on the employed, for neglect of duty or breach 
of obligation. By the positive law of some countries, 
also, and perhaps by the general law of the sea, the sea- 
men are bound to assist, at the risk of their lives, in de- 
fending the ship against pirates ; and a refusal to fight is 
punished criminally. Such is the law of France' and of 
England.* All these peculiarities of the contract are 
founded in deep reasons of policy and necessity ; and 
although they do not give a character to this service 
which takes it out of the general rules and principles ap- 
plicable to the whole class of contracts for the hire of 
services, they are important to be stated at the outset, as 
the prominent features of distinction ; reminding us that 
those general rules and principles will sometimes fall far 
short of satisfying the exigencies of a contract so strongly 
marked by principles of its own. 

In other respects, the mariner's contract is, as remarked 



^ Act of 2 Geo. 2, ch. 36, sec. 3 and 4, and 31 Geo. 3, ch. 39, sec. 3 ; now 
consolidated by 5 and 6 Wm. 4, c. 19. 

* Act U. S. 20ili July, 1790, sec. 7. The authority given by this Act to 
arrest deserters by a warrant from a magistrate, does not supersede the au- 
thority which the master has under the general maritime law, to re-take a 
deserting seaman, and confine him on board the vessel. Tumer^s Case^ 
Ware's R. 83. 

' L*Ordon. de la Marine, liv. 2, tit. 7, art. 9. 

* 16 Car. 2, ch. 6, and 22 and 23 Car. 2, ch. 11 ; 11 and 12 W. 3, ch. 7, 

8.9. 
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by Pothier, in speaking of the hire of seamen by the 
month, or by the voyage, a true contract for the hire of 
services : and it is so regarded, both in this country and 
in England, whether the hire be by the month, or by the 
voyage, or on a share of the profits or the freight.' It 
has been well settled by the courts of common law and 
of Admiralty, that even in regard to that form of the 
contract, which, in modern times, seems to approach 
nearest to the principles of the contract of partnership — 
the fishing contracts, under which the seamen receive a 
proportion of the proceeds for their services — the mari- 
ners are not partners with the owners, but the share of 
each, when ascertained, is not only in lieu of wages, but 
is to be treated in aU respects as stipulated wages are 
treated.* I shall have occasion to revert to the various 
forms of the contract hereafter. 

We now pass to the consideration of the parties be- 
tween whom the mariner's contract takes place, and cer- 
tain of the general stipulations which it involves on the 
part of each of them. The parties to this contract are 

' Most of the Continental jurists consider the contract on freight or pro- 
fits, a kind of partnership. Pothier enumerates four different forms, or 
kinds, of the mariner's contract, (as do Valin and Jacobsen ;) au voyage; 
au mots ; au projit, onhla part ; au fret ; the two first, being on a stipu- 
lated sum, he calls un contrat de louage ; the two last, contrary to our 
rale, he calls, des espies de contrats de socUti. Pothieb, Traiti de Lcuages 
MahtimeSf n. 160, 161. Edition Dupin, tome iv, p. 399. See also, Valim, 
tome i, p. 676. Jacobsen's Sea Laws, book 2, ch. 2. Lord Tenterden 
seems to have taken the same view of the contract on profits. See Abbot 
OQ Shipping, part 4, ch. 1, p. 432. Amer. Edit 1829. 

• The Frederick, 5 Rob. Adm. R. 8. The Crusader, Ware's R. 437. 
Wilkinson v. Frazier, 4 £sp. R. 182. Mair y. Gtennie, 4 M. and Selw. 240. 
Day V. BosweUy 1 Camp. R. 329. Rice v. Austin, 17 Mass. R. 197. Bax- 
ter T. Rodman, 3 Pick. R. 435. 
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three ; the mariner, the master and the owner : the first 
being strictly a separate party in interest, or — as the 
phrase of the common law, discriminative of the various 
interests in a contract, expresses it — being of the one part; 
and the two last, though in some respects of diverse 
rights and obligations, being severally — although in other 
and most respects identified — of the other party with re- 
ference to the first. 

And first of the Mariner, or Seaman. 

1 . In general, the same legal qualifications which ena- 
ble any party to enter into a binding obligation, empower 
and qualify him to enter into the mariner's contract : and 
the same disqualifications prevent him.^ A married wo- 
man is of course excluded, under the same circumstances 
which exclude from any other contract; though it has been 
held, by very high authority, that being of the female sex 
is not of itself any disqualification of earning wages as a 
mariner.^ Minors and apprentices, also, are not, of* them- 
selves alone, capable of entering into this contract, any 
more than into other contracts of service, except with 
the same limitations and restrictions. They cannot en- 
title themselves to their own wages, when they are un- 
der the power or guardianship of another : so that any 
advance, or any other portion of their wages, paid to 
them without the assent of the parent, guardian or mas- 
ter, may be required to be paid again to the latter ; ' and 
the taking a minor child on a voyage upon the high seas, 
by a tortious abduction or seduction, that is, by induce- 
ments, wholly vnthout the knowledge or against the con- 

' See Chitty on Contracts ; Pothier on Obligations. 
' The Jane and MaHlda, 1 Hag. Adm. R. 187. 
' James v. Le Roy, 6 Johns. R. 274, and note. 
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sent of the parent, is ground for an action of damages by 
the parent.' Nor is it always competent for a master to 
send his indented apprentice on a voyage to sea, and to 
receive the wages he may earn ; as this may be repug- 
nant to the terms and objects of the contract of appren- 
ticeship; and any custom or usage so to do — as in the 
cooper's trade, to send apprentices on fishing voyages, on 
which coopers are usually taken — will not, it has been 
held, authorize the master to assume a power which he 
has not, without the custom.' But where the entering 
into the mariner's contract is not repugnant to the terms 
and objects of the contract of apprenticeship, the appren- 
tice may enter into it with the master's assent. 

2. The Master. — The master being the person to whom 
the owners have entrusted the navigation of the ship, and 
some other powers in relation to it, he has power to make 
certain contracts, which it is not material here to enu- 
merate, but among which is included that of hiring the 
other mariners. He has been clothed with this power, 
under restrictions varying little from age to age, since the 
earliest periods of commerce. In the Guidon de la Mer^ 
the Cansolato, and the Laws of the Hanse Taions, his au- 
thority for this purpose is folly recognised : ' the more 
modem maritime codes have followed the ancient ones, 
in this respect ; ^ and the statute law of this country and 

* This action may be maintained in the Admiralty. Plummer r. WM^ 
4 Mason's R. 380. S. C. Ware's R. 75. The action will lie against 
the ship-owner. Sherwood v. HaU, 3 Sumner's R. 127. 

' RandaU y. Rotch, 12 Pick. R. 107. 

' Guidon de la Mer, chap. 15, art 2. CortMolato del Mare^ chap. 79, [124.] 
Laws of the Hanee Towns, tit. 3, art. 2. 

* VOrdon, de la Marine, lir. 2, tit. 1, art. 5 ; and the authorities cited 
by Valin, tome i, p. 385. 
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of Great Britain, recognises and gives effect to this au- 
thority, in the provisions respecting the shipping articles.* 
The French Ordinance required that the master should 
hire his crew in concert with the owners, when at the 
place of the owners' residence ; ' and from the commen- 
taries of Valin and Pothier upon this provision, it is to 
be inferred that an engagement of a seaman by the mas- 
ter against the will, or without the knowledge, of the 
owner, if he is at the place, was held by them to be in- 
valid as respects the owner.^ Valin further observes, 
that if the equipment is made away from the owner's 
residence, and he has no agent or correspondent at the 
place, the power of the master in hiring the crew is ab- 
solute ; but if the owner has an agent or correspondent 
at the place, the master should hire them in concert with 
such agent or correspondent.* These provisions corres- 
pond with those of some of the older codes. I am not 
aware that effect has been given to similar rules in our 
law; but upon principle, the master could not, if the 
party had notice of the fact, bind his owner to pay the 
wages of a particular seaman, whom the owner had for- 
bidden him to employ ; or to pay a price of wages which 
he had refused to give ; whether his will were signified 
to the master directly, or through another agent. In 
general, however, the master is left to hire the seamen, 
at his own discretion, both at home and abroad ; and un- 

' 2 Geo. 2, ch. 36, s. 1 and 2; 31 Geo. 3, ch. 39, s. 1 and 2 : dow con- 
solidated by 5 and 6 Wm. 4, ch. 19. Act U. S. 20th July, 1790, ch. 56, 
sec. 1. 

• UOrd<m. de la Marine^ liv. 2, tit. 1, art. 6. 

' ValiD, tome i, p. 385. Pothier, Louages Maritimes, n. 164, Edition 
Dupin, tome ivi p. 401. 

* Ibid. 
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less the owner interferes, the engagements entered into 
by the master, within the scope of his agency, bind the 
owner to a performance.* 

The master thus becomes a party to the mariner's con- 
tract. Of the manner and extent in which he obligates 
both himself and his owner, I shall have occasion to treat 
hereafter, under the remedy of seamen for their wages. 
It is to be observed, however, that the master is not al- 
ways a necessary party to the making of the mariner's 
contract, and that his intervention at all, at that stage, 
may be dispensed with. The contract is not with the 
person of the master only, but with the ship, or rather 
with the owner.* The seamen may be shipped by the 
ovnner, before the master is appointed ; if they sign the 
written evidence of the contract, called the shipping 
paper, or shipping articles, with a blank left for the name 
of the master, it is to be understood that they engage to 
go the voyage with any master whom the owner may ap- 
point. When the master who may afterwards be ap- 
pointed, signs the contract, he and the crew come into 
the same mutual relations and obligations, as if he had 
originally hired them himself.^ So too, where the mas- 
ter, who may have hired the crew and signed articles 
with them, dies, or is removed by the owners, before the 
commencement or during the continuance of the voyage, 
the seamen having stipulated to go on a definite voyage, 
are bound to complete it under the substituted master.^ 

> Story's Com. on A^ncy, p. 109, 110, 111, sec. 119, 120, 121. 
' Pothier, Louages Maritimes, d. 176, Edit Dupin, tome iv, p. 405. 
United States v. Haines et al,y 5 Mason's R. 272. 

* Mayo ▼. Harding^ 6 Mass. R. 300. 

* Pothier, ut supra ; Yalio, tome i, p. 532. Bray ▼. The Atakmtaf Bee's 

3 
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So tooy the master possesses the authority at a foreign 
port, if he becomes disabled by illness, to appoint a new 
master ; and the power of such new master in hiring sea- 
men, and his relation to those already on board, are the 
same as those of his predecessor.^ The mariners are 
bound to perform the voyage under any person who is 
thus lawfully substituted master for the voyage, unless he 
is grossly incompetent to the duties of his station, from 
want of due skill, or from grossly bad habits, or from 
profligate and cruel behavior.' 

3. The Owner. — The remaining party to the mari- 
ner's contract is the owner of the vessel. He rarely be- 
comes such, however, by a direct interference in making 
the contract ; but he enters into the relation, and be^ 
comes affected by its consequences, through his agent, 
the master.* So too, he rarely signs the written evi- 
dence of the contract ; but this, like the substance of the 
agreement, becomes the law of the parties, through the 
same agency. But the owner possesses the same gene- 
ral powers of revocation, either entire or partial, which 
belong to the relation of principal and agent, under all 
circumstances.^ He also possesses a concurrent authority 



Adm. R. 48. Umted States ▼. Hamilton^ 1 Mason's R. 443. Murray ▼. Kdlogf 
9 Johns. R. 237. The position stated in the text, is equally true, whether 
the articles contain the words, "and whoever else shall be master for tha 
voyage," or not. United States v. Haines ei al.^ ut supra. 

^ Story on Agency, sec 120. Potbier and Valin, also, moot the question of 
whether the seaman, who has engaged to go on a definite voyage, is obliged 
to go in another ship, substituted for that in contemplation at the time of 
making the contract; and both decide it in the affirmative. Vhi sttpra, 
notes 1, 3. 

' United States v. Cassedy et al,^ 2 Sumner's R. 582. 

' Story on Agency, sec. 120. ^ Ibid 486, et seq. 
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T^th the master, to make new relations under the con-* 
tract ; aft where a seaman has forfeited his right to wages 
by misconduct, the owner may absolve from such forfeit- 
ure, and the seaman be restored to his rights, to the same 
efiect as by the master.' The power of the master Jo 
bind the owners to the mariner's contract ; the question 
who are to be deemed owners with reference to it ; and 
the extent and nature of their liability, fall appropriately 
under the subject of remedy. 

There remain, to be considered in this chapter, certain 
of the general obligations of the parties to the mariner's 
contract, which may or may not be included in their writ- 
ten agreement ; and those of the master and owners to- 
wards the seamen, come naturally first in order* 

Although the articles are wholly silent upon such points, 
law and reason will imply certain engagements on the 
part of the master and owners, to the mariners, which are 
equally as imperative as those expressed in writing. 

1 . The first obligation on the part of the owner and 
master is, to pay the wages agreed upon.' This duty is 
of course subject to the exception of all legal defences 
to the claim. The terms of hiring are generally ex- 
pressed in the written contract, and constitute one of the 
chief stipulations contained in the paper. 

2. Another implied engagement on the part of the 
owner and master is, that the voyage shall be legal, as 
regards foreign or their own governments.^ It has been 
frequently held, that the wages of seamen are not a lien 
on the vessel, on an illegal voyage : so that when the 

' Dixcn T. The Cyrus, Pelers's Adm. R. 407. 

' Potbier, Lauages MaritimeSy n. 178. 

' Dixon T. The Cyrus^ Peters's Adm. R. 407. 
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vessel is seized by the domestic or foreign goverament, 
and condemned for a breach of law, wages are not al- 
lowed to the mariners out of the proceeds, unless it clearly 
appears that they were innocent of all knowledge of, or 
participation in, the illegality of the voyage.* Where this 
appears, if the seamen should neglect to enforce their claim 
against the proceeds, they could still assert a claim for 
damages against the owner or master ; for the latter must 
be estopped from setting up the illegality of the voyage 
into which they had drawn the seamen, without com- 
municating to them its real objects and character.' 

3. It is also implied in the contract of the owner and 
master with the seamen, that at the commencement of 
the voyage, the ship shall be furnished with all the neces- 
sary and customary requisites for navigation, or, as the 
term is, shall be seaworthy.^ It may not be either ne- 
cessary or proper, that the master, when he hires the 
seamen, should be obliged to exhibit to them a list of his 
stores and equipments, or to take their opinion on the 
sufficiency of his vessel. But he and the owner take the 



' The St. Jago de Cvba, 9 Wheaton's R. 409. The Langdon Cheeves, 2 
Mason's R. 58. The Vanguard, 6 Robinson's Adm. R. 207. The Benja^ 
min Franklin, ibid. 350. The Leander^ Edwards's Adm. R. 35. Shepherd 
et al. Y. Tayl&r et al., 5 Peters's Sup. C. R. 675. 

' A suit for damages has been maintained in the Admiralty, in Massa- 
chusetts District, for a fraudulent shipment of a seaman on a fictitious 
Toyage, the court considering the defendant estopped to deny the reality of 
the voyage. Stewart^ s Case. (See Dunlap's Adm. Practice, p. 53.) So 
too, damages are recoverable for the breaking up of a voyage, by the owner. 
Abbot on Shipping, part 4, ch. 4. See also Roccus, note 43; Malyne 
Lex Merc, p. 105; Jacobsen's Sea Laws, 457; 3 Johns. R. 518; 3 Car. 
and Pa. 3; Peters*s Adm. R. p. 192, n.; M Quirk et al. v. The Penelope^ 2 
Peters's Adm. R. 276. 

• Dixon V. The Cyrus, Peters's Adm. R. 407. 
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responsibility that the vessel is seaworthy in point of 
fact : and in a case of clear and dangerous deficiency, the 
statute law of this country has provided a mode of pro- 
ceeding on the part of mariners who have unwarily con- 
tracted to go to sea in a vessel in this condition.* This 

' " That if the mate, or first officer under the master, and a majority of the 
crew of any ship or vessel, bound on a voyage to any foreign port, shall, af- 
ter the voyage is begun (and before the ship or vessel shall have left the 
land) discover that the said ship or vessel is too leaky, or is otherwise unfit 
in her crew, body, tackle, apparel, furniture, provisions, or stores, to pro- 
ceed on the intended voyage, and shall require such unfitness to be inquired 
into, the master or commander shall, upon the request of the said mate (or 
other officer) and such majority, forthwith proceed to or stop at the nearest 
or most convenient port or place where such inquiry can be made, and shall 
there apply to the judge of the district court, if he shall there reside, or if 
not, to some justice of the peace of the city, town, or place, taking with 
him two or more of the said crew, who shall have made such request; and 
thereupon such judge or justice is hereby authorized and required to issue 
his precept, directed to three persons in the neighborhood, the most skilful 
in maritime affairs that can be procured, requiring them to repair on board 
such ship or vessel, and to examine the same, in respect to the defects and 
insufficiencies complained of, and to make report to him, the said judge or 
justice, in writing, under their hands, or the hands of two of them, whether 
in any or in what respect, the said ship or vessel is unfit to proceed on the 
intended voyage, and what addition of men, provisions, or stores, or what 
repairs or alterations in the body, tackle, or apparel, will be necessary ; and 
upon such report, the said judge or justice shall adjudge and determine, and 
shall endorse on the said report his judgment, whether the said ship or ves- 
sel is fit to proceed on the intended voyage; and if not, whether such re- 
pairs can be made, or deficiencies supplied, where the ship or vessel then 
lays, or whether it be necessary for the said ship or vessel to return to the 
port from whence she first sailed, to be there refitted ; and the master and 
crew shall in all things conform to the said judgment; and the master or 
commander shall, in the first instance, pay all the costs of such view, re- 
port, and judgment, to be taxed and allowed on a fair copy thereof, certified 
by the said judge or justice. But if the complaint of the said crew shall 
appear, upon the said report and judgment, to have been without foundation^ 
then the said master, or the owner or consignee of such ship or vessel, shall 
deduct the amount thereof, and of reabonable damages for the detention (to 
be ascertained by the said judge or justice) out of the wages growing due 
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Statute has reference only to the case of unseaworthiness 
discovered after the voyage has begun, and before the 
vessel has left the land. A recent statute has pro- 
vided a mode of proceeding in a foreign port, by which 
the condition of the vessel ai the time she left the home 
port may be ascertained abroad, under the direction of 
the American consul or commercial agent. If the vessel 
is found to have sailed from the home port unsuitably pro- 
vided in any important or essential particular, by neglect 
or design, the consul is empowered to discharge such of 
the crew as require it, each of whom is declared entitled to 
three months' pay in addition to his wages to the time of 
discharge : but if the deficiency is found to have been the 
result of mistake or accident, and could not in the exercise 
of ordinary care have been known and provided against 
before the sailing of the vessel, and the master shall, in a 
reasonable time, remove the causes of complaint, then the 

to the complaining eearoen or mariners. And if, after «ach judgment, such 
ship or vessel is fit to proceed on her intended voyage, or after procuring 
such men, provisions, stores, repairs, or alterations, as may be directed, the 
said seamen or mariners, or either of them, shall refuse to proceed on the 
voyage, it shall and may be lawful for any justice of the peace to commit, 
by warrant under his band and seal, every such seaman or manner (who 
shall so refuse) to the common jail of the county, there to remain without 
bail or mainprise, until he shall have paid double the sum advanced to hinx 
at the time of subscribing the contract for the voyage, together with such 
reasonable costs as shall be allowed by the said justice^ and inserted in the 
said warrant, and the surety or sureties of such seaman or mariner (in case 
he or they shall have given any) shall remain liable for such payment; nor 
shall any such seaman or mariner be discharged upon any writ of habeas 
corpus, or otherwise, until such sum be paid by him or them, or his or their 
surety or sureties, for want of any form of commitment, or other previous 
proceedings. Provided^ That sufficient matter shall be made to appear, 
upon the return of such habeas corpus and an examination then to be had, 
to detain him for the causes hereinbefore assigned." Act U* S. 20th July, 
1790, s. 3. 
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crew are to remain and discharge their duty : otherwise, 
upon their request, they are to be discharged and are to 
receive one month's wages in addition to the pay up to 
the time of discharge.^ The master is to pay the ex- 
penses of the survey, but may deduct them, proportionaUy, 
from the wages of the crew, if the complaint is found to 
be without good and sufficient cause, together with rea- 
sonable damages for the detention.^ 

Both these statutes, probably, intended to leave the 
case of unseaworthiness occurring during the t>Gyagej un- 
touched ; and that case, in regard to the obligations of 
the crew, must be determined by the general law. 

In the case of Dixon v. The Cyrus, Judge Peters (of 
the District Court of Pennsylvania) intimated, that when 
the vessel is at sea, no defect then discovered, and nothing 
but an absolute' inability of the ship — meaning, I pre- 
sume, a state of things amounting to wreck — will justify 
the seamen in quitting her : and this is undoubtedly true, 
because it is implied in that principle of law which binds 
the seamen to the vessel through all perils at sea.' But 
where the vessel is in a foreign port, after having sailed 
on the outward voyage, whether a domestic or foreign 
port, and unseaworthiness of a dangerous character occurs 
through damage received after sailing, can the seamen, 
upon principles of the general maritime law, be compelled 
to proceed again to sea, the master refusing, or not having 
the means, to make the proper repairs ? Upon principle, 
it seems to me very clear that they cannot be bound to 
proceed. The statute of 1 790, includes among the causes 

* Act. U. S. 20th July, 1840, s. 12, 13, 14, 15. See Appendix, for the 
Statute. 

• The Nimrod, Ware's R. 1. 
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for a survey before the vessel leaves on her outward voyage, 
a deficiency of provisions ; and Lord Stowell once held, 
that a serious deficiency of provisions, while in an out- 
ward port, justified what would otherwise have been a 
desertion.' The same high authority also justified a de- 
sertion on the ground that the master had altered the 
shipping articles in a foreign port,* A fortiori, it would 
seem, must a dangerous deficiency in the vessel itself, in 
port, discharge the mariner's contract, if, on a fair remon- 
strance, the master does not make the necessary repairs ; 
for it can never be required by such a system as the mari- 
time law, that this contract should imply an obligation on 
the part of the seamen to expose their lives to perils di- 
rectly referrible to the negligence of the owner or master, 
when the vessel is not at sea.^ 

4. It is also an implied obligation that the voyage shall 

^ The Castiliaf 1 Haggard's Adm. R. 59. See also Sigard v. Roberts, 3 
Esp. R. 71. 

* The Eliza, 1 Haggard's Adm. R. 1S2. 

' These views are sustained by a decision made in the District Court of 
the United States for Massachusetts District, of which I have been fur- 
nished with a note by the learned judge, since the above text was written. 
The vessel in which the libellant was mate, was condemned at Liverpool, 
(Eng.) as unseawonhy. The mate sued for wages, at the highest rate in 
the port from which she sailed, there being no written contract, and for aug* 
mented allowance on account of the extra exposure in a defective vessel. 
The first allegation was sustained ; but as to the other ground of demand, 
it was considered that the circumstances did not render the owners liable 
to the crew for special damage, there being no gross or wilful error or omis- 
sion ; that the seamen, before they shipped or sailed, must be supposed to 
pay reasonable attention to the character, capacity and equipment of the 
vessel, in reference to their safety, and, if dissatisfied, should resort to the 
course prescribed by the statute — application for a survey. Per Davis, J. 
Clark V. Curtis, Dist. C. U. S. Mass. Dist. Aug. 1839. See also, Porter v. 
Andrews, 9 Johns. R. 350. The Nimrod, Ware's R. 1. U, States v. Ash- 
ton, 2 Sumner's R. 13. 
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be definite and certain, and shall not be deviated from. 
The ancient maritime laws contained different provisions 
with respect to the obligations of the seamen, when the 
master, having arrived at the outward port of destination, 
should, of his own act, determine to go further. Under 
some codes, (he seamen were discharged from their con- 
tract, and were not bound to go further without a new 
agreement.* By the laws of some of the other codes, 
the master was obliged to give them an additional com- 
pensation, which they, however, were bound to accept, 
without the right to elect a discharge.* But the modem 
rule is uniformly in favor of a strict compliance with the 
terms of the contract describing the voyage,^ and also 
that it shall be fairly and sufficiently described.^ Pothier 
states the entire substance and reason of the rule, when 
he says, that to require the mariner to go on another 
voyage than that which he has contracted for, is to exact 
of him quite another thing than that which he has pro- 
mised.^ The law of this country and of England is the 
same — that a spontaneous deviation of importance enti- 
tles the mariner to his discharge ; and if he does not 
choose to leave the vessel, he is entitled to additional 
compensation.® But deviations proceeding from' accident 

' Les Assizes et Usages da Royaume de Jerusalem. Pardessus, Lois 
Marilimes, tome i, p. 279. 

' ConsoUUo del Mare, ch. 116, Pardessus, tome ii, p. 144. Lois de West- 
capdle, Jagementzxi. Pardessas, tome i, p. 383. Lois D*Olhron, art. 20, 
Pardessas, tome i, p. 337. Droit Mar, de Danemarck, xxii, Pardessus, 
tome ill, p. 275. See also, Jacobsen*s Sea Laws, p. 142 — By Frick. 

' VOrd. de la Marine, ]iv. 2, tit. 7, art. 4. Valin, Com. tome i, p. 548. 

« Act U. S. 1790, cb. 56, s. 1. ActU. S. 20th July, 1840, sec 3. 

* Poihier, Louages Mar. n. 177; Edit. Dupin, tome iv, p. 406. 

' Broum v. Jones^ 2 Gallison's R. 477. Moron r. Baudin^ 2 Peters's Adm. 
R. 415. Douglass y. Eyre, Gilpin's R. 147. Magee t. Ship Moss, Gilpin's 

4 
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or OTemiling authority, do not amount to a breach of the 
owner's contract with the mariner.* 

The act of Congress of 1840, empowers American 
consuls, or commercial agents, in foreign pcnrts, to inquire 
into the causes of deviation, and to discharge the crew, 
if they require it, and the master is to pay an advance of 
three months' wages, in case the deviation is in violation 
of the mariner's contract,* 

5. It is further a part of the general obligations of the 
contract, that the mariner shall be treated with decency 
and humanity by the master and the officers, and by his 
shipmates.' If a seaman is cruelly beaten or ill used 1^ 
an officer, without justifiable cause, in the presence of the 
master, and the master does not interfere, he will be pre- 
sumed to adopt the conduct of his officer, and wiU be re- 
sponsiUe for all its consequences and effects upon the 
mariner's ccmtract.^ Thus, if the seaman, in consequence 
of such ill usage, were obliged to leave the ship, and to 
his action for wages the master should plead a desertion, 
it would be competent to the seaman to show that his 
desertion was involuntary and compulsory, and the de- 



R. 219. The Ccanbridge, 2 Hag. Adm. R. 243. The Georgt Home, 1 Hag. 
Adm. R. 370. The Countess of Haramrty 1 Hag. Adm. R. 24a Murray 
V. Kellogg f 9 Johns. R. 227. 1 Hall's Am. Law Joar. 207. 

* The Cambridge^ ut sapra. 

' Act U. S. 20ib July, 1840, sec. 9. See Appendix. 

' Rice V. The PoUy and Kitty ^ Peters's Adm. R. 420. The Maria, Petm'a 
Adm. R. 193. Sherwood ▼. MIniosh, Ware's R. 109. Steele ▼. TkachtTf 
Ware's R. 91. Magee v. Ship Moss, Gilpin's R. 219. Idmkmd v. SUvens, 
3 Espinasse, 269. 

^ Thomas v. Lane^ 2 Sumner's R. 1. United States r, Tayiar,2 Sumner's 
R. 584. See also ElweU y, Martin, Ware's R. 53. BuOer r. MLelian, 
Ware's R. 219. Ward ▼. Jmes, 9 Johaa. R. 13& 
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fence would not prevail.^ The master is in fact bound 
to protect the seamen> not only against the cruelty of his 
ofiicers, but against anj oppression or ill usage on the 
part of their shipmates^ The ancient maritime laws con- 
tain numerous traces of this obligation.' The rule by 
which the mariner's contract is held to be discharged 
for cruelty of the master, is subject to the limitation of a 
clear case of an abuse of power ; without which the con* 
tract will not be held by the courts to be discharged.' 

6. That the owners and master shall provide for the 
subsistence of the mariners, during the time of the con- 
tinuance of the contract, in such manner and with such 
proTisions as the positive law of their country enjoins/ 
Subsistence, unleira the contrary is expressed in the con- 
tract, or implied in the usages of a particular trade — as 
in some of the fishing voyages of New £ngland — is a 
part of the compensation for the mariner's services,* The 
importance i^ this topic will require its special considera- 
tion beieafter. 

7* That the seamen shall be culed at the expense oi 
die ship, ul aU sickness and injuries occurring while in 

^ If in administering merited panishment an a seaman, by the officers, 
they proceed with anoecessary harshness of manner, and thereby a severe 
injury is unialentionairy done to the man, as the dislocation of an arm, they 
will be liable for the actual pecuniary damage sustained by the man, though 
not Ibr vindictive damages* Elwell v. Martin^ ut sapra. 

* £«ns jy Oilman^ act 12, PardessUs, iome i, p. 332. Lois de Westcapeile^ 
Jugement 12, Pardessus, tome i, p. 378. Droie Mar. de Wisby^ art. 26, Pal^ 
dessus, tome i, p. 479. VOrd. de la Marine, liv. 2, tit. 1, art. 22. 

* Tumer^e Case, Ware's R. 83. Congress have provided a criminal pun- 
tslitnent for cruelty ion the part of any master or officer towards any of the 
crew. Act U. S., 1835, cb. 40, [313] sec. 3. See post, part 2, ch. 1. 

* Pothier, Louages Marilimes, n. 215, edit. Dupin, tome iv, 425. 

* 7^ illoilonfia i>'/</ra, 1 Dodson's Aidm. R. 37. 
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the ship's service, not occasioned by their own faults or 
vices, or while absent upon their own business or pleas- 
ure.' This principle has existed for ages in the maritime 
law ; ' it was followed in the French ordinance ; ' and is 
recognised in the statute law of the United States, and 
the fullest effect has been given to it by the courts.* Its 
limitations and applications will be considered in a sub- 
sequent chapter. 

8. That the master shall bring the seamen back to 
their country. The provisions of our statute law upon 
this subject will be found in the chapter on the Discharge 
of Mariners.* 

These are some of the important obligations assumed 
by the owner and master, in the hiring of mariners ; and 
it now remains to enumerate those of the mariners them- 
selves towards the master and owner, under the same 
general review. 

1 . It is the duty of a seaman to exert himself to the 
utmost in the service of the ship, for the compensation 
stipulated in his contract ; so that any promise of extra 
pay, asi an inducement to extraordinary exertion, made 
when the ship is in distress, or obtained by any unfair 



> Pothier, Louages Mar. n. 188, 189, 190, 191. Valin, Com., tome i, p. 
721. 

' Droit Mar. Des Rhodieru, Pardessas, tome i, p. 258. Lois Z>' Oleron^ 
art. 6, 7. Ibid, p. 327. Droit Mar. de Wisby, art. 20, 21 : and the au- 
thorities cited infra, part 2, ch. 3. 

» VOrd. de la Marine, My. 3, tit. 4, art. 11. 

^ Acts U. S. 20th July, 1790, cb. 56, sec 8, and 2d March, 1805, ch. 88. 
Harden v. Gordon, 2 Mason's R. 541. Reed r. Canfield, 1 Sumner*s R. 195. 
Pierce v. The Enterprise, Gilpin's R. 435. Walton t. The Neptune, Peters's 
Adm. R. 142, 152. 

* Infra, part 2, ch. 5. 
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practices or advantage taken by the seamen, is wholly 
void,* 

2- There is an implied warranty in the mariner's con- 
tract, that the party is competent in knowledge and bodily 
health, to the station for which he contracts. The elder 
maritime laws contained serious penalties for ignorance 
of the duties for which the seaman had engaged himself. 
By the Laws of Wisby^ such a seaman forfeited the ad- 
vance wages that had been paid to him, and an additional 
sum equal to half of all his wages.* By the ConsolatOj 
he was entitled only to the qiuzntum meruit which certain 
of the officers should determine to have been earned.' 
The modern rule, recognised by our courts, is, that when 
a man contracts for a particular service, or duty, he en- 
gages both for fidelity in the performance of that duty, 
and for that capacity and those qualities which will ena- 
ble him to perform the service in a satisfactory manner. 
But he does not stipulate for extraordinary talents or ca- 
pacity ; but for fair and reasonable knowledge and due 
diligence. Under this limitation, if the master finds, upon 
trial, that there is on the part of the seaman either a want 
of fidelity, or of capacity, which disqualifies him for the 
service, he will be justified in putting him upon a dif- 
ferent duty. In such a case, the master cannot refiise 

1 Harris r. Watson, Peake't N. P. C. 72. Stilk v. Myrick 2 Camp. 317. 
T%ampsanY. Havdock, 1 Camp. 527. Abbot on Sbippiog, part 4, cb. 1, p. 
441. As to the coDclasiveness of the shipping articles, on the point of 
wages, see infra, part 1, ch. 3 ; and as to the earning of rewards in the na- 
tore of salvage, see infray part 4, ch. 2. 

' DraU Mar. de Wisby, art 2, Pardessus, tome i, p. 464. See also The 
Maritime Law of Hamburg, art. 20, Pardessas, tome iii, p. 371. 

* Consolato del Mare, ch. 79, [124] Pardessus, tome ii, p. 122. See also 
Jacobsen's Sea Laws, book 2, ch. 2. 
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altogether to pay him wages, but he may make a reasona- 
ble deduction from the wages agreed upon.^ But the 
mariner is not to be degraded for slight causes ; nor is 
the master, when a seaman has shipped for a particular 
service, authorized to change the terms of the contract 
capriciously, and require of him duties for which he did 
not engage.^ In respect to bodily health, it has been 
held that if a seaman ship, and re{Nresent himself as aUe^ 
bodied, and afterwards die on the voyage of a disease 
which he had concealed at the time of shipment, his ad^ 
ministrator can have no claim for wages.' It has been 
considered that temporary appointments made by the 
master on an emergency, are held at his pleasure, and 
•stand on a difierent footing from that of a party making 
his contract for the ofSce and for die wages belonging 
to it.* 

3. That the seamien shall render themselves on board 
at the day and hour agreed upon, and from thence to 
the completion of the voyage, remain in the service of the 
ship. By the Statute of the United States for the regtt^ 



' Shenoood v. M^'Intosh, Ware's Adtt. Deds. 109. Tlte MtrUor, 4 Mason"& 
R. 84. AihfM V. Burrows, Feters's Adm. R. 244. The OrosBimbo, Peters'^ 
Adm. R. 250. The same principle is expressly adopted, by a special clause, 
in the new shipping paper ordered to be used throughout the United Eing- 
dom of Great Britain, by the Act 5 and 6 Wm. lY. ch. 19, amending and 
consolidating the Laws relating to Merchant Seemen : the clause reads, 
'' and if any seaman shall enter himself as qualified for a duty to whidi lie 
shall proTe not to be competent, he will be subject to a redoetion of the 
Tate of wages hereby agreed for, in proportion to his incompetency." Sieele^s 
Ship Master Assistant, (London, 1837,) p. 33. It is also adopted in tlie 
shipping paper used in the whale fisheries, out of the port of New Bedford. 

' Sherwood v. Mcintosh, ut supra. The Mentor, ut supra. 

' The Richmond^ Peters's Adm. R. 263. 

* Wood et al, T. The Nimrod, Gilpin's R. 83. 
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kition of merchant seamen, on all voyages to foreign ports, 
and in coasting voyages, other than to an adjoining State, 
the time when each seaman shall render himself on hoard 
is to be made part of the written contract, by a memo- 
randum set against his name at the foot of the paper; 
and if any seaman does not so render himself on board, 
or deserts, so that the ship proceeds to ^a without him, 
he forfeits a sum equal to his advance wages, over and 
besides such advance. ^ A justice of the peace may, upon 
complaint of the master, issue a warrant to apf»:ehend a 
deserting seaman, and commit him to the house of cor- 
rection, or common gaol, there to remain until the ship is 
ready to sail on her voyage, and then cause him to be 

* '*That at the foot of ev«ry soeh contract, there shall he a memorandum 
in writing, of the day and the hour on which such seaman or mariner, who 
shall diip and subscribe, shall render themselves on board, to begin the voy- 
age agreed upon. And if any such seaman or mariner shall neglect to 
Tender himself on board the ship or vessel, for which he has shipped, at the 
lime mentioned in such memorandum, and if the master, commander, or 
o^er officer of the ship or vessel, shall, on the day on which such neglect 
happened, make an entry in the logbook of such ship or vessel, of the name 
of sueh seaman or mariner, and shall, in like manner, note the time that he 
so neglected to render himself, (after the time appointed), every such sea- 
man or mariner shall forfeit, for every hour which he shall so neglect to ren- 
der himself, one da3r's pay, according to the rate of wages agreed upon, to 
be deducted out of his wages. And if any such seaman or mariner shall 
wholly neglect to render himself on board of such ship or vessel, or having 
rendered himself on board, shall afterwards desert and escape, so that the 
ship or vessel proceed to sea without him, every such seaman or mariner 
shall forfeit and pay to the master, owner, or consignee, of the said ship or 
vessel, a sum equal to that which shall have been paid to him by advance 
at the time of signing the contract, over and besides the sum so advanced, 
both which sums shall be recoverable in any court, or before any justice or 
justices of any state, city, town, or county, within the United States, which, 
by the laws thereof, have cognizance of debts of equal value, against such 
seaman or mariner, or his surety or sureties, in case he shall have given 
surety to proceed the voyage.** Act U. S. 1790, ch. 5d, sec 2. 
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deliyered to the master..^ If a seaman absents himself 
without leave, after the time agreed on to render himself on 
board, at the commencement of the voyage^ he forfeits one 
day's pay for every hour of absence. * The same provis- 
ions, by a subsequent statute, are extended to seamen 
employed in the fisheries. ^ In order to remove as many 
obstacles to the prompt performance of the contract, as 
can be provided against, the Act of 1790 further provides, 
that if any person shall harbor or secrete a seaman, know- 
ing him to be shipped, he shall be subject to a pecuniary 
penalty ; and debts exceeding one dollar, contracted by 
a seaman during the time he belongs to a ship, are not 
recoverable from him until the end of the voyage. * 

' ^ That if any seaman or mariner, Who shall hare signed a contract to 
perform a voyage, shall, at any port or place, desert, or shall absent him- 
self from such ship or vessel, without leave of the roaster, or officer com- 
manding in the absence of the master, it shall be lawful for any justice of 
the peace within the United States (upon the complaint of the master) to 
issue his warrant to apprehend such deserter, and bring him before such 
justice ; and if it shall then appear, by due proof, that he has signed a con- 
tract within the intent and meaning of this act, and that the voyage agreed 
for is not finished, altered, or the contract otherwise dissolved, and that such 
seaman or mariner has deserted the ship or yessel, or absented himself 
without leave, the said justice shall commit him to the house of correction, 
or common gaol of the city, town, or place, there to remain until the said 
ship or vessel shall be ready to proceed on her voyage, or till the master 
shall require his discharge, and then to be delivered to the said master, he 
paying all the cost of such commitment, and deducting the same out of the 
wages due to such seaman or mariner." Act U. S. 1790, ch. 56, sec. 7. 

* Sec. 2, ut supra. 

» Act U. S. June 19, 1813, ch. 2, sec. 1. 

^ " That if any person shall harbor, or secrete, any seaman or mariner, 
belonging to any ship or vessel, knowing them to belong thereto, every such 
person, on conviction thereof, before any court in the city, town, or county, 
where he, she, or they may reside, shall forfeit and pay ten dollars for 
every day which he, she, or they, shall continue so to harbor or secrete such 
seaman or mariner, one half to the use of the person prosecuting for the 
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The definition and consequences of Absence and De- 
sertion will be considered at length in a future chapter. 

4. It is an obligation assumed by the seamen, to obey 
all lawful commands of the master, and not to violate the 
discipline and economy of the ship. This obligation is 
almost uniformly made a part of the written contract ; * 
but apart from all express contract, it results from the 
nature of the master's authority over the crew, and their 
relation to the ship.^ This authority, and the rights 
which result from it, are indispensable, and ascend to die 
most remote periods in the history of maritime law. 
The provisions of different positive codes, in respect to 
the mode of exercising it, have varied with times and 
manners ; but they have always been founded upon this 
principle, that the master must be invested with a power, 
which implies an implicit obedience on the part of all 
subject to his authority, within the limits of lawful com- 
mands. By some older writers, this authority is likened to 

same, the other half to the use of the United States ; and no sum exceeding 
one dollar^ shall be recoverable from any seaman or mariner by any one person, 
for any debt contracted during the time such seaman or mariner shall actually 
belong to any ship or vessel, until the voyage, for which such seaman or mariner 
engaged, shall be ended." Act U. S. 1790, ch. 56, sec. 4. 

Upon the latter clause of this section, it has been held by the Supreme 
Court of the State of Massachusetts, that as the law is in restraint of a gen- 
eral right, the defendant who pleads its protection ought to be held to a 
strict compliance with what seem to be its requisitions, namely, to produce 
the shipping paper, which is the best evidence of his belonging to the ship, 
and of the day he joined her ; and that it is not enough, in order to let in 
other evidence, to show that the shipping paper is beyond the reach of the 
defendant, without showing that it is lost or destroyed. Reynard v. Brech" 
neU, 4 Pickering's R. 302. 

* Abbot on Shipping, p. 2, ch. 3, sec. 4, and Appendix No. V. SteePs Ship- 
Master's Assistant, (Lond. 1837) p. 23, 33. 
' Valin, Comm, tome i, p. 447. 
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that of a parent, or of a master over his pupils or apprenti- 
ces — ^^ quemadmodum pater in JUioSj magister in disci^ 
pidas, daminus in servos velfamUiares ; ' but a more modem 
celebrated jurist prefers the analogy of the parental rela- 
tion.' The distinction is not perhaps very important : 
for whatever be the exact description of the master's 
authority, it is the duty of the seamen to obey his com^ 
mands in all lawful matters relating to the navigation of 
the ship and the preservation of good order.* 

The question may often be of much practical importance, 
whether the duty of obedience on the part of seamen 
extends at all beyond the service of their own ship ; as 
where the master should order them to go to the aid of 
another vessel in distress. The duty of obedience is stated 
by Lord Tenterden, as just cited, to attach to all lawful 
commands relating to the navigation of the ship, and the 
preservation of good order ; and this is all that is usuaUy 
contracted for by any express stipulation in the articles. 
If we go back to the acknowledged sources of the mari- 
time law, we find the duty thus stated in the Consolato : 
" the seaman is obliged to obey every order of the master 
or mate, provided it be not for the service of another ship ; 
but he is obliged to render all the service which relates to 
the ship for which he is hired."* Another chapter of the 
same compilation contains an exception to this general 
rule, founded on the necessity of rendering aid to other 
vessels. It declares that seamen may be sent out of their 

* Casaregis, cited by Valin, tome i, p. 449. 

• Pardessus, Lois Maritimes^ tome i, p. 332, note (1). 

• Abbot on Shipping, p. ] 36. • Part 2, ch. 3, sec. 4. 

* Consolato, ch. 117, [162.] Pardessus, tome i , 145. See also ch. 110 
[155.] lb. 140. 
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own ship to another, when the master of such other vessel 
has need of a person who knows how to do something 
indispensable to his manoeuvres, which his own crew can- 
not do.* So too, another chapter empowers the mate to 
send the seamen to tow another vessel into port, provided 
it be not an enemy vessel.' These are the only traces 
of an exception to the general rule, which I have met 
with in the old law. They confirm the opinion that is to 
be deduced from the whole tendency of modern juris- 
prudence on the subject of salvage efforts, namely, that 
the customs and usages of the sea, as they have been 
tacitly acknowledged by the whole maritime world, 
authorise the master to employ his vessel, and perhaps his 
crew, in rescuing property, and a fortiori in rescuing life 
from destruction.' In a late case in the District Court 
for Maine, a dictum was thrown out by the very learned 
Judge oi that Court, that when a vessel in the course of 
her voyage falls in with a wreck, and the master thinks 
proper to make an attempt to save it, the seamen are 
bound to obey him.'* Notwithstanding this intimation of 
opinion, from a source that is upon these subjects high 
authority, the question is so far an unsettled one, that it 
may not be improper to suggest the practical difficulties 
that lie in the way. The question, I apprehend, must 
revert to the contract itself which the seaman has stipulated 
to perform ; and it is difficult to see why his plea that he 
had hired his services only to the ship to which he was 
attached, would not be a perfect answer to any punishment 

> Ch. 103, [148] Pardessus, tome ii, 137. 

* Ch. 1 14^ [159] Fardessus, tome ii, 143. 

' The Boston and Cargo, 1 Sumner's R. 328. 

* The Centurion^ Ware's R. 477, 482. 
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or forfeiture that should be sought to be inflicted on a dis- 
obedience of orders cbncerning any other service. When 
such disobedience should also connect itself with disobe- 
dience of orders in the service of his own vessel, it might 
have an important bearing, as showing the general spirit 
of the party, and perhaps might enhance a forfeiture 
grounded on the latter instances of insubordination.' 

In suggesting these doubts, I have intended to say 
nothing that shall impair the moral sense of duty in re- 
gard to services, whether large or small, to life or property 
in peril on the seas; which have ever been rewarded 
with a large munificence by the law, and the selfish and 
wilful refusal of which has ever been visited with the 
contempt and execration of mankind. 

' So too, it would certainly impair a mariner's claim to any share of 
salvage that might be awarded for services to another ship, that he refused 
to go to. But mariners left by the master on board their own ship, while 
the rest of the crew are gone on a salvage enterprise, are often admitted t« 
share in the salvage. See The JcoMy 2 Hag. Adm. R. 338. 



CHAPTER III. 

OF THE WRITTEN OR OTHER EVIDENCE OF THE MARI- 
NER'S contract; and herein of the form and 

CONSTRUCTION OF THE SHIPPING ARTICLES. 

The policy of most maritime nations has required that 
the contract between the master and owners of a mer- 
chant vessel, on the one part, and the mariners, on the 
other, should be evidenced by a writing, containing, uni- 
formly, at least two of the principal stipulations between 
the parties : firsts a description of the voyage ; and second^ 
the terms and capacity for which the mariner engages 
his services.^ The reasons of this policy, growing out of 
the characters and situations of the parties, have been 
folly summed up by Lord Stowell, when speaking of the 
scrutiny that ought to be exercised into the contracts 
themselves. On the one side, says he, " are gentlemen 
possessed of wealth, and intent, not unfairly, upon aug- 
menting it, conversant in business, and possessing the 
means of calling in the aid of practical and professional 
knowledge. On the other side, is a set of men, generally 
ignorant and illiterate, notoriously and proverbially reck- 

' VOrd, de la MarvM^ Hv. 3, tit 4, art. 1, and the Commeiitary thereoD, 
Valin, tome i, p. 675. Pothier, Louages Maritimes, n. 166. Jacobsen's 
Sea Laws, book 2, cb. 3. Act 5 and 6 Wm. lY. ch. 19, sec. 2. Act U. S. 
20tli July, 1790, cb. 56, sec. 1. 
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less and improvident, Ul provided with the means of ob- 
taining useful information, and almost ready to sign any 
instruments that may be proposed to them ; and on all 
accounts requiring protection, even against themselves." * 
The Legislature of this country has not been unmind- 
ful of this disparity between seamen and their employers ; 
and has accordingly required, that in all voyages from any 
port of the United States to any foreign port, and in all 
coasting voyages from one state to any other than an 
adjoining state, the master, before proceeding on such 
voyage, shall make an agreement in writing or print, with 
every seaman or mariner on board, (except sttch as shall 
be apprentice or servant to him or his owners,) declaring 
the voyage or voyages, term or terms of time, for which 
such seaman or mariner shall be shipped.* 



• The Minerva, 1 Hag. Adm. R. 355. 

' ** Be it enacted, &c., that from and after the first ^ayof Deeember nezty 
every master or commander of any ship or vessel bound from a port in the 
Uoited States to any foreign port, ur of any ship or vessel of the burthen 
of fifty tons or upwards, bound from a port in one state to a port in any 
other than an adjoining state, shall, before he proceed on such voyage, Diake 
an agreement in writing or in print, with every seaman or mariner on 
board such ship or vessel (except such as shall be apprentice or servant to 
himself or owners) declaring the voyage or voyages, term or terms of time, 
for which such seaman or mariner shall be shipped. And if any i»K!st«r or 
commander of such ship or vessel, shall carry out any seaman or mariner 
(except apprentices or servants as aforesaid) without such contract or agree- 
ment being first made and signed by the seamen and mariners, such master 
or commander shall pay to every such seaman or mariner, the highest prio^ 
or wages which shall have been given at the port or place where such sea* 
man or mariner shall have been shipped, for a similar voyage, within three 
months next before the time of such shipping: Providtd^ such seaman or 
mariner shall perform such voyage ; or if not, then for such time as he shall 
continue to do duty on board such ship or vessel ; and shaN, mofreo*ver, ifer* 
feit twenty dollars for every such seaman or mariner, one half to the use of 
the person prosecuting for the same, the other half to the use*of the United 
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I shall consider in this connection, fi^stj what voyages 
are within the statute ; secondly, the requisites of a good 
shipping paper under the statute and according to the 
maritime law ; Airdltfj of what the articles are evidence, 
and how far they are conclusive ; fourthly , the situation 
of parties not executing any written agreement. 

I. The voyages within the statute are all trading 
voyages from a port of the United States to any foreign 
port, or from a port in one state to a port in any other 
than an adjoining state. It seems that the Act does not 
apply to a voyage commencing at a foreign port to the 
United States.^ In regard to coasting voyages, it has 
been held that a general coasting and trading voyage, in 
which the vessel goes to ports in different states of the 
Union, is within the statute requiring the contract to be 
in writing ; and that if a seaman is shipped for such a 
voyage, without any limitation of time, or any final iermi- 
nus of the voyage, either party, the master or the seaman, 
may put an end to the contract at pleasure, provided it is 
not done at a time and under circumstances particularly 
inconvenient to the other party.' 

II. The requisites oi good and valid shipping articles 
are few and simple. The first of these is a fair and in- 
telligible description of ^^the voyage;" which, as used 
in the statute, is a technical phrase, and impcMrts a defi- 
nite commencement and end.^ This commencement and 

States : and such seaman or mariDer, not having signed such contract, shall 
not be bound by the regulations, nor subject to the penalties and forfeitures 
ooDtained in this act." Act U. S. SOth July, 1790, ch. 56, sec. 1. 

* See Story *s Notes to Abbot on Shipping, p. 434. Gardner y. The New 
Jersey, Feters's Adm. R. 223. 

• The Crusader, Ware's R. 437, 

' Brown r. Janes, 2 Gallisoo's R. 477. 
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end should always be designated, when practicable, by 
the ports from and to which the vessel is to sail, and to 
which she is to return.* , 

But it often happens that loose and indefinite ex- 
pressions are made use of in describing the voyage, 
either from the nature of the enterprise, or by design 
on the part of the master or ship owner ;^ and it is 
then that the aid and authority of the courts is required, 
to protect the mariner from unfair and unreasonable re- 
quisitions. The Courts of Admiralty have frequently had 
occasion to declare the meaning of this part of the mari- 
ner's contract. From the cases which have been decided 
by these tribunals, certain rules of construction may be 
extracted. 

In the first place^ it has been held, that w^here a 
principal voyage is stated, by termini^ as from Baltimore 
to Cura9oa, and then the words " or elsewhere" are 
added, these words are either void for uncertainty, not 
containing any proper description which can satisfy the 
meaning of the statute, or are subordinate to the princi- 
pal voyage stated, and that they mean an authority for 
the ship, in the progress of the voyage, to pursue such 
course as might be necessary to accomplish that principal 
voyage ; which is what the law would imply without the 
words.' Secondly^ where a usage of trade is relied on to 



» Magee v. Ship Moss, Gilpin's R. 219. 

' In England, the master is reqaired to cause the articles to be truly and 
distinctly read over to each seaman, before signing, under a penally of 
£5 for each omission ; (Act 5 and 6 Wm. IV. ch. 19, sec. 2,) a provision 
which it is desirable should have been inserted in our statute. 

' Brown v. Jones, 2 Gallison's R. 477. 1 Hall's Am. Law Jour. 207. 
The Brutus, 2 Gallison's R. 526, 543, 545. See also 7^ Minerva, 1 Hag. 
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give a definite meaning to the words " or elsewhere," so 
as to include under them an intermediate voyage not em- 
braced in the terms describing the principal voyage, (if 
this can ever be done,) there must be evidence of a 
general and uniform course of the trade, so well known, 
as that all parties must be presumed conusant of it ; oc- 
casional instances in which particular parties have made 
such second intermediate voyage, are not sufficient for 
this purpose.' Thirdly^ where a number of ports or 
countries are named, as constituting the voyage, the mas- 
ter must avail himself of them in the order in which they 
stand in the articles, without returning back to any of 
them;' this rule being analogous to that applied to a 
policy of insurance, where it has been held that the party 
must avail himself of the ports as they stand in the policy, 
and cannot recur back again from the last to any former 
port.^ 'Fourthly^ where expressions are made use of clearly 
authorizing the master to use his discretion as to the inter- 
mediate course of the voyage, the courts will not interfere.* 
The only other essential provision in the shipping arti- 
cles is a declaration of the terms and capacity for which 
the mariner engages his services. In England, these are 
required to be specified.* They are not required by our 

Adm. R. 347. The George Home^ 1 Hag. Adm. R. 370. The Countess of 
Earcourt^ 1 Hag. Adm. R. 248. 

* Brown v. Jones^ 2 GallisoD' R. 477. 

* Douglass v. Eyre, Gilpin's R. 149. 
' Brown ?. Jones, at supra. 

* Wood Y. The Nimrod, Gilpin's R. S3. Magee y. Ship Moss, Gilpin's 
R. 225. If the articles are to the final port of discharge, the voyage is not 
ended antil the cargo is wholly unladen. The owner may order the vessel 
from port to port, until the whole is discharged. United States v. Barker^ 
5 Mason's R. 404. 

' Act 5 & 6 Wm. IV. ch. 19, sec. 1. 

6 
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Statutes, directly ; but the 3d section of the Aet of 20tb 
July, ISU), is perhaps by implication to be considered as 
such a requisition. It declares that the articles and list 
of the crew '^ shall be deemed to contain all the conditions 
of contract with the crew as to their service, pay, voyage 
and all other things ;"*-*-and a subsequent sectbn (10th) 
makes void all shipments of aeamen made contrary to the 
provisions of this and other Acts. The first provision 
merely makes the terms conclusive, when they are insert* 
ed in the articles. The subsequent provision, declaring 
shipments without a written contract to be void, does not 
point out what the contract shall contain. But the two 
provisions together may perhaps indicate that the intention 
of the legislature was that the terms and capacity shoul4 
be stated. 

Beyond these, I know of no provisions which are essen* 
tial to constitute shipping articles, in trading vessels, 
because the law will imply all the general, ^s well as 
particular rights and duties of all parties. It may be 
well, however, to insert a stipulation that the services 
contracted for shall be perform'ed as becomes good sea- 
men, or to that effect ; and also a covenant on the part 
of the master to pay the wages, if those services are so 
performed as not to entitle him to claim any set off, or 
damages against the seaman. But much other matter is 
often inserted in shipping articles. They are sojne- 
times long and verbose instruments, containing not only 
special clauses which the ship owner thinks proper and 
is lawfully empowered to introduce, but frequently alsp 
stipulations which are of no validity or binding obligation, 
and which only mislead one party into a supposed sur- 
render, and the other into a si|ppps§(l g^ of nght?» w}^ch 
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cannot be granted away by the one, or acquired by the 
other. This practice brings me to the consideration of 
the third topic. 

III. Of what the shipping articles are evidence, and 
how far they are conclusive ? 

In general, a contract between man and maii, though 
controlling the acknowledged legal rights of one party, is 
binding according to its terms. But it has long been a 
principle of British and American maritime jurisprudence, 
as administered in the Courts of Admiralty, that the con- 
tracts of seamen are to be interpreted by other tests than 
the mere meaning of the terms in which they are eixpressed. 
By that feature of their jurisdiction, which enables these 
tribunals to apply the principles of equity to maritime 
contracts, ' they are enabled to afford a protection to sea- 
men, which the whole experience of courts of justice 
shows to be both humane and necessary. I know not 
where the reasons for this protection are more forcibly 
stated, than by Mr. Justice Story in a recent case of 
mariner's wages. " Seamen,'^ he observes, " are a class 
of persons remarkable for their rashness, thoughtlessness 
and improvidence. They are generally necessitous, igno- 
rant of the nature and extent of their own rights and 
jHivileges, and for the most part incapable of duly appre- 
ciating their value. They combine in a singular manner, 
the apparent anomalies of gallantry, extravagance, pro- 
fusion in expenditure, indifference to the future, credulity 
which is easily won, and confidence which is readily sur- 

* As to equity in Admiralty see Harden y, Gordon^ 2 Mason's R. 541. 
Brifwn Y. Lull, 2 Sumner's R. 443. EUiioirY. Ship BeUana^ Bee's R. 106. 
The NeUan, 5 Rob. Adm. R. 227. The Prince Frederick^ 2 Rag. Adm. 
R. 3M. 
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prised. Hence it is, that bargains between them and 
ship owners, the latter being persons of great intelligence 
and shrewdness in business, are deemed open to much 
observation and scrutiny : for they involve great inequality 
of knowledge, of forecast, of power, and of condition. 
Courts of Admiralty, on this account, are accustomed to 
consider seamen as peculiarly entitled to their protection ; 
so that they have been, by a somewhat bold figure, often 
said to be favorites of Courts of Admiralty. In a just 
sense, they are so, so far as the maintenance of their 
rights, and the protection of their interests against the 
effects of the superior skill and shrewdness of masters and 
owners of ships are concerned."* 

To persons accustomed to measure rights as they re- 
sult from the sharp competitions of business, or by the 
dry and technical requisitions of the common law, this 
language may sound strangely ; for they will not readily 
see, why the moral or social peculiarities of any class of 
men, should entitle them to stand before a court of justice 
upon any footing other than the exact terms of the obli- 
gation which they have once stipulated to perform. Yet 
similar inequalities are regarded, with the same effect, in 
other courts dealing with other contracts ; ' and it may 
be said that to overlook them entirely, or to want the 
power of giving them some effect, would not be a credit- 
able feature of an enlightened, liberal, and Christian 
jurisprudence. 

In the spirit of this policy, it has been held by the 
Courts of Admiralty, that whenever any stipulation is 

' Brmon v. LuU^ 2 Sumner's R. 449. 

' As the cases of heirs dealing for their expectancies, and remaittder-men 
for their reveisioQS. See Story's Com. on Equity, sec. 331 to sec. 340. 
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found in the shipping articles, which derogates from the 
general rights and privileges of seamen, it is void, as 
founded upon imposition, or an undue advantage taken 
of their necessities and ignorance and improvidence, un- 
less two things concur : first, that the nature and opera- 
tion of the clause is fully and fairly explained to the sea- 
men ; and secondly, that an additional compensation is 
allowed, » entirely adequate to the new restrictions and 
risks imposed upon them thereby.^ 

But on the other hand, where there is no circumven- 
tion or misapprehension, and the mariner may be sup- 
posed to have known and understood the contract, the 
courts will uphold it. If the construction be doubtful, 
the court violl lean in favor of the mariner. But if it ap- 
pears that the meaning of the contract is not doubtful, 
and that the mariner knew its effect, the fair interests of 
the ship ovmer will be protected, even though the special 
clause may abridge a seaman of some general right. Thus 
in England, it is common in the Baltic trade, to insert a 
stipulation in the articles, to this effect : ^' Should the ves- 
sel winter abroad, on account of the ice, the officers and 
men agree to accept half wages during the time of deten- 
tion." In a recent case of this kind, where it was proved 
to be the usage of the trade between England and the Bal- 
tic ports, and to be the general usage of other countries, 
to pay but half wages, in such circumstances ; and that 



1 Brawn ▼. Lull, 2 SafDoer's R. 449. The Juliana, 2 Dodson's Adm. R. 
504. Harden r. Gordon, 2 Mason's R. 541, 556, 557. 2 Kent's Com. 193. 
If coarts of law are not able to afford this relief, as it seems from the cases 
of Afpleby ▼. Dods, (8 East, 300,) and Jesse y. Roy, (1 Cromp. Jerv. and 
Rose. R. 316, 339, 339,) they are not, it is not that they are insensible of 
the neaessity for it, bat because it is out of their jurisdiction to administer it. 



46 ARTICLES-^ CONCLUSIVENESS (»*» 

generally such a stipulation forms part of the mariner's 
contract upon Baltic voyages, the High Court of Admiralty 
saw no reason to think that the contract was signed with-^ 
out a knowledge of its effectf and sustained it.^ 

Another important rule is, that wherever any stipula- 
tion in the articles is contrary to the policy of a statutei 
it is void.' Under these principles, the conclusiveness of 
the contract will be readily ascertained. As to the par- 
ties, the shipping articles constitute a part of the docu^* 
ments of the ship for the voyage, and are prima facie 
evidence in respect to the contracts of all persons named 
therein ; so that in any controversy between the master 
and bwner, they are as much evidence of the contract be- 
tween them, as they are between the seamen ' and the 
ovnier.' 

The shipping articles are conclusive evidence of the 
voyage, under the rules of construction above stated. No 
instance is recollected where parol evidence, or any other 
means than the setded rules of construction, have been 
resorted to, to ascertain the voyage described in the con- 
tract. But it seems that the seaman may show by pared 
evidence, that a different voyage was represented to him 
at the time of signing, and not the voyage described in 
the paper*^ So too, he may show that the articles have 
been altered by the master, since they were executed/ 

In regard to wages, the articles are conclusive as to the 



> The Ho^htm, 3 Hag. Adm. R. 10(X 
' Harden t. Gordon, 2 Mason's R. 541. 
' WiUard v. Dorr, 3 Mason's R. 161. 
^ Murray y. Kellogg, 9 Johns. R. 227. 

* The Elixat 1 Hag. Adm. R. 132. See also Act U. S. 20th Juljr, 1840, gIl 
23, sea 4. 
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tenns of the engagement ; and no remuneration can be 
recovered beyond that specified, even though upon an ex* 
press promise, for duty however severe, performed in the 
same capacity^ But if, from circuinstances, the capacity 
in which th^ seaman acts be altered during the voyage, 
as if, by the death or dismissal of the chief mate, the 
second mate succeed to Jiis place and perform his du* 
ties — in that case,ihe former contract is superseded, and 
^ new engagement is formed, either expressly or by Im- 
plication, for the new service, entitling the party to an 
altered rate of remuneration.^ 

Where the articles have been signed and delivered to 
the master, and the amount of wages is omitted by mis-* 
take or accident, without firaud^ it is competent to either 
party to show by parol testimony what the contract was 
in relation to wages.' 

> BartUU V. Wynum, 14 Johns. R. j^Ca Johnson y. Dalton^ I Caweu'f 
R. 543. Veacock v. M*Call, Gilpio's R. 305. White v. Wilson, 2 Bos. and 
Pal. 116. The IsaheUa^ 3 Robinsoa's Adm. R. 241. It seemsj that io re- 
speet 10 the wagss of the master and his appFentice, the articles are open 
V» be CQntrp?erted^ though they are fo be (akeo 9§ primq fyde impor(iD£[ 
verity. Willard v. Dorr, 3 Mason's R. 161. 

' T^ Providence, 1 Hag. Adm. R. 391. The Gondolier, 3 Hag. Adm. 
fL 190. W^etJwr additiona) benefits ap4 privileges, beyond the amount 
ef the w^gfs specified in tb# articles, can be recovered on p^rol evidence, 
aeeins to be doiibtful. In ^n «9r1y case in ^he District Court of the United 
SMites for the Pistrict of Pennsylvtinia, it was considered that the articles 
•enltoiideted by the statute did not require these additional grants to be in* 
aerted ; and that p^rol evidence might be given. (Parker v* The Calliope^ 
Petera's Adm* R. 273.) In a more recent case, in the same court, the con-r 
Irary hee been held. ( Veacock v. M*CaU, Gilpin's R. 305.) Lord Stowell 
lefased it in The bfMhy 2 Rob. S41. As to e^tra rewards, that may be 
e^roed, of the nature of salvage, aee post, 

' Wicih^m V. Slight, Gilpin's R. 452, See also The Providence, I Hag, 
Adm. R. 391. The Hampy^ 2 Hag. Adm, R. 79, Thfi Prince Charge^ 3 
Hag. Adm. R. 376. 
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Pursuant to the rule of conclusiveness in respect to the 
wages named in the contract, it was held in the District 
Court for Pennsylvania, in the latter part of the last 
century, that no change of political events affecting the 
risk of the voyage, as a change from war to peace, would 
authorize a reduction of the wages agreed to be paid, 
whatever difference theje might be between the cus- 
tomary war and peace wages.* 

By the Act of Congress, passed the 20th of July, 1 840, 
it is made the duty of the owners of every vessel bound 
on a foreign voyage, " to obtain from the collector of the 
customs of the district from which the clearance is made, 
a true and certified copy of the shipping articles, contain- 
ing the names of the crew, which shall be written in one 
uniform hand, without erasures or interlineations,"* The 
third section declares that " these documents," (the list 
of the crew and the shipping articles,) ^^ which shall 
be deemed to contain all the conditions of contract toith 
the crew as to their service^ pay^ voyage^ and all other 
things^ shall be produced by the master, and laid before 
any consul, or other commercial agent of the United 



I M^CuUoeh Y. The Lethe, Bee's Adm. R. 423; and SAmo y. The Lethe^ 
Bee's Adm. R. 424. In these cases, the ship had sailed on the voyage, and 
was abroad when peace took place. In a sabseqaent case, the ship had 
fallen down the river from the port of Philadelphia, in January, 1783, and 
did not clear the Capes, so as to enter on the high seas, before the 20th of 
March following : peace was declared on the 3d of March ; and the same 
judge held that customary peace wages only ought to be paid, after the de* 
claration of peace, inasmuch as the risk, which was the consideration of 
tlie excess of wages in time of war, over wages usually paid in time of 
peace, never was incurred. I confess that I do not feel the force of the 
reasoning on which the case was thus distinguished from its predecessors. 
See Brice et aL v. T/ie Nancy, Bee's Adm. R. 429. 

' Act U. S. 20th July, 1840, cL 23, sec. 2. 
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States^ whenever he may deem their contents necessary 
to enable him to discharge. the duties imposed upon, him 
by law toward any mariner applying to him for his aid 
or asfidsiance.''^ . ^^AU interlineations, erawres, or writing 
in a hand different from that in which such duplicates 
were originally made^ shall be deemed fraudulent altera- 
tions, working no change in such papers, unless satisfac- 
torily explained in a manner consistent with innocent 
purposes, and the provisions of law which guard the 
rights of mariners."^ 

If a mariner is shipped in a foreign port, the Act rer 
quires that the master ^f shall forthwith take the list of his 
crew and the duplicate of the shipping articles to the 
consul, or person who discharges the duties of the office 
at that port, who shall make the. proper entries thereon, 
setting forth the contract, and describing the person of 
the mariner ; . and. . thereupon, the bond originally given 
for the return of the men shall embrace each person so 
shipped."* The Act further declares that " if any master 
of a vessel shall proceed on a foreign voyage, without the 
documents herein required, or refuse to produce them 
when required, or to perform the duties imposed by this 
Act, or shall violate the provisions thereof, he shall be 
liable to each and every individual injured thereby, in 
damages, and shall, in addition thereto, be liable to pay 
a fine of one hundred dollars for each and every offence, 
to be recovered by any person suing therefor in any court 
of the United States in the district where such delinquent 
may reside or be found."* Any consul or commercial 

1 Act U. S. 20th July, 1840, ch. 23, sec 3. 

• lb. sec. 4. 'lb. sec; 8. 

' lb. sec. 19. This Act applies to vessels which sailed from any port 

7 
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agent neglecting or omitting to perform, seasonably, the 
duties imposed by the Act, or guilty of malversation or 
abuse of power, is made liable to any person for all dam- 
age occasioned thereby ; and for any malversation or cor- 
rupt conduct in office, he is made liable to indictment 
and a fine of from one to ten thousand dollars.^ 

IV. The situation of parties not executing any writ- 
ten contract. 

In order the more effectually to ensure the execution of 
a written contract, the statute of 1790 provided, that if 
any master or commander upon a foreign voyage, shall carry 
out any seaman or mariner, (except apprentices or servants 
to himself or owners,) without the contract or agreement 
before designated being first made and signed by the sea- 
men or mariners, such master or commander shall pay to 
every such seaman or mariner the highest price or wages 
which shall have been given at the port or place where 
such seaman or mariner shall have been shipped, for a 
similar voyage, within three months next before the time 
of such shipping: Provided, such seaman or mariner 
shall perform the voyage ; or if not, then for such time 
as he shall continue to do duty on board ; and shall more- 
over forfeit twenty dollars for every such seaman or mari- 
ner : and such seaman or mariner, not having signed such 
contract, is declared not to be bound by the regulations, 
nor subject to the penalties and forfeitures contained in 
the Act.' It seems, then, that the seaman who does not 
sign articles, partakes in none of the regulations, and is 

of the Uaited States from and after the first day of October in the year 
1840. 

' Act U. S. 20th July, 1840, ch. 23, sec. 18. 

' Act U. S. 1790, ch. 56, s. 1. 
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Dot subject to the penalties and forfeitures enacted in this 
statute. But it has been held that he is not outlawed, and 
left without any control ; his contract is made under the 
general maritime law, and he is subject to all penalties 
and forfeitures incurred under that law, where it is either 
concurrent with, or not coqtradicted by, the statute law ; 
he is to be supplied with medicines, paid his wages, and 
dealt with, in all respects as if the statute were not made, 
except that he is to be paid according to the rate therein 
designated.^ 

The statute of 1840 declares that ^<all shipments of 
seamen, made contrary to the provisions of this and other 
acts of Congress, shall be void ; and any seaman so 
shipped may leave the service at any time, and demand 
the highest rate of wages paid to any seaman shipped 
for the voyage, or the sum agreed to be given him at his 
shipment^ 

' See Jameson y. The Regtdus, 1 Peters's Adm. R. 212. In a note to this 
case it is inlimated, that, although the Act requires the highest price of 
wages, &c. to be paid, if a contract be not signed, yet evidence may be 
given of a verbal agreement for a less sum. The reverse of this has been 
held in a very late case in the District Court of the United States for Maine 
District, in which it has been held that if the voyage is within the statute, 
the seaman shipped on a verbal agreement is entitled to the highest rate 
of wages paid at the port where he shipped, and parol evidence is inad- 
missible to prove that a lower rate of wages, or a different mode of 
compensation was agreed upon. The Crusader , Ware^s R. 437. See also 
Story's Notes to Abbot on Shipping, p. 434. It has been doubted whether 
a seaman, not having signed articles, is included in the provision of the 
statute relative to ships not seaworthy. This seems, in terms, to contem- 
plate only articled seamen ; because when designating the penalty on a re- 
fusal to proceed, the mariner is to be imprisoned " until he shall have paid 
double the sura advanced to him at the time of subscribing the contract for 
the voyage.*^ See Jameson ▼. The ReguluSy 1 Peters's Adm. R. 212, note. 

' Act U. S. 20th July, 1840, ch. 23, sec. 10. 
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There is an obvious discrepancy between these two 
provisions, and at the same time the latter Act does not 
expressly repeal the former. ' The 'situation of a seaman; 
who ships under a parol contract, is now materially dif- 
ferent from what it was under the old statute ; and so 
far as the provisions of the new are inconsistent with 
those of the old Act, the latter are to be considered as 
repealed. They are inconsistent in these particulars ; 
that whereas under the Act of 1790, the first penalty, or 
inconvenience, to which the master was sutje<!ted for 
shipping a seaman by parol, was that the seaman -might 
demand, for as long a time as he did duty on board, the 
highest rate of wages which had been given at the port, 
for a similar voyage, within the thre^ months preceding ; 
then follows a further penalty of twenty dollars, for each 
seaman or mariner so shipped. By the new Act, the 
seaman may quit the service of the ship at any time ; 
that is to say, a desertion does not forfeit his wages; and 
he may demand — not the highest rate of wages paid at 
the port within three months — but the highest rate paid 
to any seaman shipped for the voyage, or he may content 
himself with showing what the parol agreement was, and 
take the rate of wages for which he shipped. The for- 
feiture by the master of twenty dollars for each seaman 
or mariner shipped by parol, remains as before. 

The Act of 1 840 also declares that shipments of sea- 
men made contrary to the provisions of this and other 
Acts of Congress, shall be void. This^ cannot, it is pre- 
sumed, be intended to mean that the mariner, who has 
shipped under a parol contract, is not, as long as he re- 
mains on board, bound to do duty, as he would be by the 
general marine law. It means, as appears by the con- 
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text, that the mariner may ledve the service at any time, 
the contract, by which he entered that service, being 
void;^ and that the terms' of shipment are 'not binding 
upon him. But it cannot be presumed to have been the 
intention of the Legislature, that a mariner, however he 
may have been shipped, should have it in his power, in a 
time of extreme peril, to refuse all duty, or to do any 
other act inconsistent with the relation of a mariner to 
the master.* 

Some strictures upon the special clauses that are often 
found in shipping articles may here merit the attention of 
commercial persons!^ 



* See the case of Jameson y. The RegtduSy ante^ in reference to the for- 
mer Act. The Act of 1840 took effect upon contracts made on and after 
the first day of October, 1840. 

 "Aa to the present structure of these instruments," observed Lord 
Stowell, " it would take me up a Very inconvenient time to point out half 
ti)e hnpertinencies with which it is stuffed, and which it is high time should 
be corrected." Many decisions have been pronounced by our courts upon 
special provisions controlling the rights of seamen ; some of these provisions 
have repeatedly been declared void : and yet I observe that the same, or 
similar objectionable clauses are still retained in the instruments in com- 
mon use in some of our ports whose commercial and professional classes 
rank as high in intelligence and cultivation, as any in this country. I allude 
more particularly to my own city. The Boston shipping articles, sold by 
the stationer&and used by the merchants, contain at least three clauses that 
are of more than questionable validity. One of these is a stipulation that 
the ship shall not be chargeable with the expenses of nursing and boarding 
on shore, incurred by a sick seaman. As long ago as the year 1823, a 
similar clause was pronounced in the Circuit Court of the United States 
for the First Circuit to be invalid, as being repugnant to the general law, 
and mor^ especially because it contravened the manifest policy of the Act 
of Congress. " The law," observed Mr Justice Story, ^* will work its way 
through every such contrivance." (Harden v. Gordon, 2 Mason's R. 541.) 
The second of these clauses b a provision that no reinstatement of a mariner 
shall purge a forfeiture of wages antecedently incurred ; t^oncerning which, 
I have no hesitation in declaring my professional belief, that no Court of 



54 ARTICLES— SPECIAL CLAUSES. 

The equitable rule of the maritime law, hj which 
freight is made to generate wages, has often been at- 
tempted to be annulled by the- introduction of such a 

Adroiralty, and probably no other Coart, would give the effect intended, to 
a provision so repugnant to the principles of the maritime law, and which 
really enervates good discipline, by driving the party to desperate terms. 
(See The Ment&r, 4 Mason's R. 84.) The third clause to which I refer, 
provides that parol evidence of absence or desertion may be given at any 
trial between the parties, ** any act, law, or usage to the contrary thereof not' 
withstanding,** This provision is entirely without meaning; for if the 
object be to affect the party in '* any trial," with the forfeiture of wages 
declared by the statute, this can only be done by complying with the 
statute, and showing the entry in the log-book ; which is the proof required 
by law. But if the object be to set up a forfeiture under the general mari- 
time law for absence or desertion, this can as well be done without the 
clause as with it. ' Thetlause, however, seems to disclose its own object; 
which I take to be to evade the statute, and give the master or owner 
the benefit of the statute forfeiture, by means of parol proof, " any act, law, 
or usage to the contrary thereof notwithstanding " : to which end, I also take 
the clause to be perfectly void. (See Cloutman ▼. Tunison, 1 Sumner's 
R. 373 ; SneU v. The Independence, Gilpin's R. 140 ; Wood v. the Nimrod^ lb. 
83; Knagg v. Goldsmith, lb. 207; The Rowena, Ware*s R. 309.) I am at 
a loss to conceive, how such clauses as these have been retained, afterlights 
and materials have so long been made known for reforming the general 
structure of this instrument. It has been suggested that they are probably 
retained in terrorem, and that masters and owners find their account in 
preserving these stipulations, although they may be themselves aware of 
their invalidity, in the diminution of the claims likely to be made upon them 
at the end of the voyage. Whether this be the case, or whether they are re- 
tained as the yet uncorrected mistakes of former ignorance, it is but too ob- 
vious to remark, that it is little creditable to persons so munificent and intelli- 
gent as our commercial classes, to make use of attempts to evade the positive 
commands of the Legislature in favor of mariners, which are at the same 
time perfectly incompetent to effect the intended evasion. The reformation 
of this contract, however, can best be effected by Congress, who would, it is 
respectfully suggested, do well to follow the example set by a late English 
Statute, in which a very neat and sufficient contract is given, the form of 
which is required to be used uniformly throughout the United Kingdom. 
(See The Appendix.) There is also a very frequent practice of taking the 
seaman's receipt, commonly in a form printed on the shipping articles, of a 
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clause iDto the articles as the following : ^^ That in case of 
the said vessel being taken or lost in the course of the said 
Toyage, no wages shall be demanded or received by the 

sam, in discharge of the wages due to him, and also of a further sum, in 
discharge of all claims and demands for assaults and batteries and imyrison^ 
ments ; and I have seen some of these rereases, which, with studied com- 
pleteness, sweepingly exonerate the vessel, master and owners from ** every 
other matter and thing, of whatever name or nature," and are then executed 
under seal. It is certainly time that the effect of a seaman's receipt were 
fully understood by ship owners and ship masters. The practice of print- 
ing the receipt for wages on the back of the articles is commendable ; it 
furnishes a convenient mode of preserving the receipt itself, and when veri- 
fied by the oath of the master, it is received in the Admiralty Court as 
evidence of the amount paid. But a seaman's receipt of all demands^ like 
that of any other person, is not conclusive; it is open to explanation, and 
upon satisfactory evidence it may be shown that more was due than is 
expressed in the receipt, or that less money was paid at the time, or that 
the payment was made by the master in the shape of deductions which he 
had no right to make, or any other matter may be shewn which proves 
that the receipt is not in point offset, a full and entire satisfaction of what 
it purports to discharge. (See Harden y. Gordon, 2 Mason's R. 561 ; 
Thomas v. Lane, 2 Sumner's R. 11 ; The David Pratt, Ware's R. 495.) 
Nor does it give the receipt any new binding force, which the Admiralty 
Courts cannot set aside, to have it executed with a seal. '* A receiptor re- 
lease of a seaman," says Judge Ware, *' I hold to be no bar in the Admiralty 
to a suit for his wages, with whatever parade of seals and attesting wit- 
nesses it may be surrounded, provided it is proved that they have not been 
paid or otherwise satisfied." If indeed, the legal rights of a seaman, at the 
time of making a settlement, be doubtful, and are honestly contested by the 
other side, and time and opportunity are afforded him to satisfy himself 
upon the matter in dispute, and he finally agrees to compromise, and to 
accept less than in strictness he might be entitled to, the Court will hold 
him bound by the receipt which he gives. (Thompson v. Favssat, Peters's 
Circ. 0. R. 182.) In respect to releases for assaults and batteries, impris- 
onments or other trespasses, they are not a bar to a suit for such trespasses, 
whether they are expressed for a nominal consideration of jon'e cent, or for a 
consideration of larger amount, unless a distinct compromise or satisfac- 
tion for such trespasses was made, or unless something like a real compen- 
sation was paid. ( Thomas v. Zone, ut supra ; The David Pratt, ut supra.) 
The better practice would be for masters not to take such a formal receipt 



1 
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subscribers, except the advance wages received by them 
respectively, at the time of entry on board ; and if the 
said ship shall be restrained for more than thirty days at 
any one time, the wages shall cease during such restraint 
and no longer.'" Similar stipulations have come under 
the notice of the courts in England and Scotland, and in 
this country ; and the statq of the question upon them 
has reached nearly the same result. In England, the 
courts of common law, feeling bound by the express con- 
vention of the parties, have given to these clauses the 
effect intended, although the vessel had earned freight 
on one or more outward or intermediate voyages,' But 
the Court of Admiralty, keepipg in view the fact, that, 
in a divided voyage, cargoes successively taken in and 
delivered at different ports, earned freight for the owners, 
held th^t they also earned wages for the mariners ; and 
Lord Stowell, in pronouncing this conclusion, declared 
that the Admiralty Court would not uphold any contract 
by which they were not to be entitled to any part of their 
wages, unless the ship returns to her last port of dis- 
charge.^ In Scotland, similar clauses were strongly re- 



froia all the crew, both those who hare grounds of complaint, and tliose who 
have not, for this only weakens the foree of the release when it eonoes to be 
relied on in particular cases ; but to make a distinct compronrise with eaeh 
seaman asserting any considerable grounds of complaint, and to pay him 
something which the master can shew he was willing to receive and did 
receive as an adequate compensation* 

' This is the clause that came under the notice of the c^urt in Brcwn r. 
LvU, (2 Sumner's R. 443.) I cite it as the latest invention of its kind. 

' Appleby v« Dotis, 8 East R. 300. Jesse v. Rfty, 4 Tyrw. 626. 

' The Juliana, 2 Dods. Adm. R. 504. This decision apparently eretfted 
some surprise among those branches of the profession not accustomed lo 
keep in view the equity power of the Court of Admiralty. ^ However, at 
lawyers, we may dissent from the conclusion," observes an able vrriter in 
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probated by the coarts, and Mr. Bell seems to have con- 
sidered that they would operate merely as a postponement 
of the time of payment, and not as a limitation of the 
right.' But these clauses have now met the attention of 
Parliament, and have been expressly declared invalid.' 

In our own courts, the earliest case upon these inequi- 
table agreements, now in print, occurred in the Admiralty 
Court in Pennsylvania. ' It was agreed in the articles 
^* that no officer or seaman shall demand or be entitled to 
his wages, or any part thereof, until the arrival of the said 
ship at the above mentioned port of discharge in Phila- 
delphia:" the ship was captured on her return voyage; 
and certainly no terms of contract could more forcibly 
imply that with such capture, all right to wages was ex- 
tinct. But the court held, that the clause was to be con- 
strued as controlling the general right only as to the time 
and phce of payment, which was to be at Philadelphia, 
in a common course of events ; but that the arrival of the 
ship was not guaranteed by the mariner, and it being 
prevented by a casualty not under his control, he was to 
be paid wages as far as the owners had received freight, 
that is, to the outward port, and for half the period of the 



die *Law Magazine, (vol. xir. p. 325,) "it is impossible, as men, to find 
fault with it*' Whether or not it was an assumption of jurisdiction not 
warranted by the constitution of the English Court of Admiralty, the prin- 
ciple of the decision has been carried into efiect by the Legislature, in the 
late admirable statute, as will appear in a succeeding note. 

' Bell's Com. ch. 4, sec. 1 and 4. 

' " No clause in the agreement whereby a seaman shall consent to fore- 
go the right which the maritime law gives him to wages in the case of 
freight earned by ships subsequently lost, or containing any words to that 
effect, shall be valid or binding on any seaman signing the same." Act 5 
aad 6 Wm. IV. ch. 19, sec 5. 

8 



68 ARTICLES --REQU0tED IN TH£ FISHERIES. 

ship's Stay at such port.^ The same point was afterwards 
held bj the Supreme Court of the State of Massachusetts, 
upon a similar agreement.' But the question in relation 
to these clauses has been fullj settled, so far as the relief 
afibrded by the Admiralty courts is concerned, by Mr. 
Justice Story, who has placed their invalidity upon the 
broad principles of inequality and unfairness, before stated, 
and held that they are absolutely vbid, without the court 
is satisfied that they were understood and assented to by 
the mariners, upon an adequate additional compensation 
for the risk incurred*' 

It is to be observed that the statute which entitles 
every mariner to demand and receive one third of the 
wages due to him at every outward port of delivery, lui- 
less the contrary be expressly stipulated in the contract,^ 
has reference only to the time and place of payment, and 
does not contemplate stipulations by which wages already 
earned are to be made dependent on wages that are not 
earned, but are lost by casualties not affecting the former. 

As respects the fisheries, the contract of the seamen 
with the mastef and owner is also required to be in writ* 
ing, in the bank and other cod fisheries, containing the 
terms of shipment, the proportion of the proceeds of the 
voyage that is to belong to each seaman, and expressing 
whether the voyage is to continue for a term of time, or 
for the fishing season. The agreement is to be indorsed 
or countersigned by the owner of the vessel or his agent.* 

^ Johnsm T. T%» Walteniorf, 1 Petcn't Adm. R. 216. 

' Swift T. Clark, 1& Maaa. R. 173. 

' Brawn r* ImU, 2 Siunner's R. 443. 

« Act U. S. 20th July, 1790, tec. d. 

* Act. U. S. 19th June, 1813, ch. 2. ^ Be it enacted, &c., that the maa- 



ARTICLES— REQUIRED IK THE FISHERIES. 59 

Hie articles do not determine exclusively who are the 
owners, and the seamen may prove, by other evidence, 
who the real and responsible owners are/ The object 
of the articles is to place the fishermen's contract, and 
his relation to the vessel and owners and master, upon 
IJie same footing with seamen in the merchant service ; 



ter or skipper of Any vessel of the burthen of twenty tons or upwards, 
qualified according to law for carrying on the bank and other cod fisheries, 
boond from a port of the United States, to be employed in any such fishery, 
at aea, ahall, before proceeding on such fishing voyage, make an agreement 
in writing or print with every fisherman who may be employed therein, 
(except only an apprentice or servant of himself or owner,) and, in addition 
to such terms of shipment as may be agreed on, shall, in such agreement, 
express whether the same is to continue for one voyage or for the fishing 
season, and shall also express that the fish or the proceeds of such fishing 
voyage or voyages, which may appertain to the fishermen, shall be divided 
among them in proportion to ihe quantities or number of said fish which 
d&ey nwy respectirely have caught ; which agreement shall be indorsed or 
eounlersigned by the owner of such fishing vessel or his agent. And if any 
fisherman, having engaged himself for a voyage, or for the fishing season, 
in any fishing vessel, and signed an agreeno^nt therefor, as aforesaid, shall 
thereafter, and while such agreement remains in force and to be performed, 
desert or absent himself from such vessel without leave of the master or 
skipper thereof, or of the owner or his agent, such deserter shall be liable 
to the same penalties as deserting seamen or mariners are subject to in the 
merchant service, and may, in the like manner, and upon the like com- 
plaint and proof, be apprehended and detained; and all costs of process and 
commitment, if paid by the master or owner, shall be deducted out of the 
share of fish, or proceeds of any fishing voyage, to which such deserter had 
or ahall become entitled. And any fisherman, having engaged himself as 
aforesaid, who shall, during such fishing voyage, refuse or neglect his pro* 
per duty on board the fishing vessel, being thereto ordered or required by 
the master or skipper thereof, or shall otherwise resist his just commands, 
to the hindrance or detriment of such voyage, besides being an s ilt ia ble for 
all damages arising thereby, shall forfeit, to the use of the owner of such 
vessel, his share of any public allowance which may be paid upon auch 
voyage." Sec. 1. 

V. QMty 4 Pick. R. 298. 
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and to make them liable to the same restrictions and en- 
titled to the same remedies.^ We have already seen that 
the seamen on these voyages are not partners with the 
owners.* 

In the whale fishery, no statute has yet, in terms, re- 
quired the contract to be in writing;^ but the invariable 
usage of that trade, and in fact the nature of the con- 
tract, have insured the universal adoption of a written 
agreement. It contains a description of the voyage ; 
the share, or lajfj as it is called, of each officer and sea- 
man ; a stipulation that each party will use his best en- 
deavors to accomplish the object of the voyage ; and cer- 
tain regulations rendered expedient by the nature of the 
enterprise, and the character of the islanders in those dis- 
tant seas, into which these voyages are pushed, where 
the lawlessness of savage life tempts the nearly equal 
lawlessness of men long absent from the restraints and 
decencies of civilization, and renders the strong arm of 
authority and every appeal to self-interest necessary to 
the preservation of common order and security/ 



 Wait Y. Gihbs, at supra. 3 Kent's Com. p. 138. Act U. S. 19th Jane, 
1813, ch. 2, sec. 1 and 2. A form of these articles will be foand in the Ap- 
pendix. 

 Ante, p. 13. 

' A whaling, or fishing voyage, has been held not to be a "fereign 
Toyage," within the meaning of the statutes using that expression. Taber 
Y. The United Slates, C. C. U. S. for Mass. Oct. 1839. Mss. This case will 
appear in 4 Sumner's R. 

^ The whale fishery is a trade conducted with much method and system, 
and is caivied on by persons of great intelligence, as well as enterprise. So 
far as my inquiries have extended, the whaleman's shipping paper used ia 
the port of New Bedford, is the best constructed instrument of the kind in 
use in the United States. Its regulations for the health and morals and 
discipline of the crew, are deserving of great praise. See the Appradix. 



CHAPTER IV. 

OF THE DIFFERENT FORMS OF THE MARINER's CON- 
TRACT. 

Four various modes of hiring, or compensating the ser- 
vices of seamen, have been practised to a different extent 
in different ages and countries. Seamen are hired, firsts 
hy the voyage, at so much for the entire period, or run ; 
second^ for the voyage, at so much for each month that 
the voyage shall continue ; thirds for a certain voyage, at 
a stipulated share of the profits that shall be realized ; 
fourth^ for a certain voyage, at a stipulated share of the 
freight that shall be earned.^ These are all important to 
be examined and traced to the sources from which their 
principles may be derived ; for they are all, under one or 
another aspect, in use at the present day, and under some 
of them, as a form of the mariner's contract, vast branches 
of the commercial enterprise of this country are now con- 
ducted. 

These different forms of the contract divide themselves 
into two classes ; the two first, the hiring by the voyage 
and by the month, having some common analogies, con- 
stitute the first class ; and the two last, the hiring on a 
share of the profits, or of the freight, being analogous 

1 VOrd. de la Marine, Mr. 3, tit 4, art. 1. Jacobsen's Sea Laws, book 2, 
ch. 2. Pothier, Louages Mar, n. 160. 
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throughout, form the second class. Contracts of the first 
class are strictly contracts of hire ; those of the second 
class have sometimes been said to constitute a species of co- 
partnership between the owners and the mariners.* What 
degree of accuracy there is in this description of the lat- 
ter branch of these contracts, and in what sense, if at all, 
they are to be treated as co-partnerships, will presently be 
considered. 

1. The engagement by the voyage, for an entire sum.* 
This is a very ancient form of the mariner's contract, 
and was used in the earlier stages of commerce, before the 
expansion of maritime enterprise and the uncertain du- 
ration of voyages had rendered necessary a different mode 
of fixing the compensation to be paid. It is one of the 
modes of hiring recognised in the Laws of Oleron, while 
there are no traces of a hiring by the month in that com- 
pilation.^ Ascending from the period of this code, we 
find it also in the Laws of Rhodes,^ and it seems, ac- 
cording to M. Pardessus, to have been the only mode of 
hiring known to the Roman law.* The principal dis- 
tinction between this mode of hiring and the hiring on 
monthly wages, is, that in the latter, the pay consists in 
so many sums as the voyage shall be months in duration, 
whether longer or shorter ; while in the former, it is an 
entire sum for a definite voyage, whether of longer or 



' Pothier, Louages Mar. n. 160. 

' This is what is called hiring for the rtm^ when the hiring is only from 
port to port, or, for the outward or homeward voyage only. The ancient 
form of this contract was for the round voyage, out and home. 

' Jugemens X>* Oleron, art. 20, Pardessus, Lois Mar. tome i, p. 337, n. 5. 

^ Droit Mar. Des Rhodieru, ch. 46, Pardessos, lome i, p. 257. 

* Pardessus, Lois Mar, tome i, p. 337, n. 5. 
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shorter duratioo.^ Wherever it was practised, in ancient 
and modern times, it created the same relation to the 
vessel as the hiring by the month ; the contract was (or 
an entire voyage, so that the seaman could not leave at 
his pleasure befwe the voyage was finished.* The en- 
tirety of the contract was further observed, in favor of 
the seamen, by the Laws of Oleron, which declared that 
if, after having arrived at the place of destination, the 
master should determine to go further, the compensation 
of the mariners who had been hired in this form shouM 
be proportionally augmented ; and that it should not be 
diminished if the master chose to shorten the voyage.' 
But as the principle of the entirety of the contract would, 
if carried out, sometimes deprive the mariner, or his 
representatives, of all compensation — as in the case of 
his death during the voyage — it became necessary to ap- 
ply some positive provision of equitable relief; and ac- 
cordingly, the same code provides that the wages shall 
be paid to the mariner's representatives.^ The same 
provision is made in the Laws of Rhodes, and of Wisbuy.^ 
Whether wages were given for the whole voyage, or only 

^ It is obTions that the last here mentioDed is the most advantageous form 
of contract for the owner of the vessel, and the first most advantageoas for 
the mariners ; an observation that will be seen to be of importance, from 
fbrilier sutements in the text. 

* Pothier, Louages Mar. B. 172. 

' Jugemem ly Oleron^ aH. 20, Pardeasos tome i, p. 337. This provision 
was not extended to those hired on a share of the freight or profits, (the 
only other forms of contract recognised in this code,) for the obvious rea- 
son that their eompensation did not admit ci the application of it. See also 
UOrd, de la MdriniB, liv. 3, tit. 4, art. 6. Code de Commsret^ art. 255, 256* 

^ Jngemens lyOkron^ art 7, Pardessns tome i, p. 327. 

* Droit Mar. Des Rhodiens, eh. 46, Pardessns, tome i, p. 327. Droit 
Mar, de Wisbuyy art. 21, Pardessns, tome i, p» 474. 
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ta the time of the death of the mariner, is a vexed ques- 
tion upon the interpretation of these texts. It is also not 
apparent by what method of computation the pay for a 
proportional period of the voyage was ascertained ; though 
it is obvious that this was not ah insuperable difficulty ; 
and we find a simple method of apportionment, under 
this form of contract, in the practice of the French.^ 

The French Ordinance distinguished the application 
of the principle of entirety of the contract, in this form 
of hiring, from cases arising under contracts by the month, 
in a marked manner. In the case of an interdiction of 
commerce, before the voyage had begun, the effect of 
which is that the voyage is broken up, by a m^ major , it 
placed those hired by the voyage, and those hired by the 
month, on the same footing, and gave them no wages, 
€0 nomine J but merely the days-tvorks, (joumies^) em- 
ployed in equipping the vessel ; if the interdiction took 
place during the voyage, they were both to be paid in 
proportion to the time they had served.^ This provision 
is re-enacted in the Code de Commerce.^ In the case of 
an arrest of the vessel by order of the sovereign, that is, 



^ See infra^ n. 

' VOrd. de la Marine^ \\v, 3, tit. 4, art. 4. 

' Code de Commerce^ art. 253, 254. The mode of ascertaining the pro« 
portion to be paid to those hired by the voyage, held by the most eminent 
French jurists, (MM. DeWincourt, Pardessas, Dageville and Boalay-Paty,) 
is to ascertain the ordinary duration of the projected voyage ; then to divide 
the entire sum stipulated for by the number of months in this period, and 
thus ascertain in effect what monthly wages would be at the rate contracted 
for the entire voyage, and to pay the seamen on this basis for the number 
of months served. Thus, a seaman hired at two hundred dollars for an 
entire voyage, the ordinary duration of which is ten months, would be paid, 
if he had served four months, eighty dollars. (See Sautayra, Sur Code de 
Commerce Ezpliqu^, p. 167.) 
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of an embargOj which only suspends the voyage, the or- 
dinance and the code provide that the wages of seamen 
hired by the month shall run during half the time of the 
detention ; while those hired by the voyage shall <^ be 
paid according to the terms of their agreement ; " mean- 
ing that they are not to be augmented on account of the 
prolongation of the voyage.^ The reason assigned by 
the commentators for making this distinction, is, that the 
mariner who has hired his services for the voyage, at an 
entire sum, is deemed to have taken the risk of all acci- 
dents that may prolong it ; while he who has engaged 
for monthly wages has taken no such risks, but has con- 
tracted to be paid so much per month for the whole pe- 
riod that the voyage may last ; that strictly, he ought to 
be paid for that whole period, including the time of the 
embargo ; but as this would be a great burden upon the 
vessel, half the time of the detention has been fixed upon 
as an equitable rule, founded also on the fact that his ser- 



' The late British statute provides the folio wiog mode of ascertainiDg 
forfeitures, when the contract is for the voyage or the run. *' If the whole 
time spent in the voyage shall exceed one calendar month, the forfeiture of 
one month's pay shall be accounted to be a forfeiture of a sum bearing the 
same proportion to the whole wages as a calendar month shall bear to the 
whole time spent in the voyage ; and in like manner a forfeiture of two- 
days' pay, or less, shall be accounted to be a forfeiture of a sum bearing 
the same proportion to the whole wages as the same period of time shall 
bear to the whole time spent in the voyage; and if the whole time spent 
in the voyage shall not exceed one calendar month, the forfeiture of one 
month's pay shall be accounted to be a forfeiture of the whole wages con- 
tracted for: and if such time shall not exceed two days, the forfeiture of 
two days' pay shall be accounted to be a forfeiture of the whole wages con- 
tracted for: and the master is to abate the amount of all forfeitures herein- 
before enacted, out of the wages of any seaman incurring the same." Act 
5 and 6 Wm« IV. ch. 19, sec. 8. 
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vices are theD of a lighter character, and that he is all 
the while subsisted at the expense of the ship^^ 

If the voyage were broken up by the act of the owners, 
master, or charterers, before the departure of the vessel^ 
the Ordinance provided that the seamen hired by the 
voyage should be paid the days-works employed by them 
in equipping the vessel, and a quarter part of their stipu- 
lated pay ; and those hired by the month should be paid 
in proportion, having regard to the ordinary duration of 
the voyage. But if the voyage was broken up after the 
departure of the vessel, the seamen hired by the voyage 
were to be paid their whole stipulated compensation, and 
those hired by the month the wages due for the time they 
had served, and their passage money to the home port ; 
and both classes were to be subsisted until they reached 
the home port.^ This law has been somewhat amended 
by the Code ; under which, if the voyage is abandoned 
before the vessel sails, both classes are to be paid their 
days-works and to retain the advance money ; if no ad- 
vance has been paid, they are to receive a month's wages 
in lieu of it : if the voyage is abandoned after the vessel 
sails, those hired by the voyage are to be paid their whol^ 
compensation; those hired by the months the wages 
earned at the time, and for half the presumed duration 
of the rest of the voyage. The same provisions for theiir 
return home are also reenacted.^ Here again, the rea- 
son assigned by the commentators for the distinction, is, 
that as soon as the voyage has commenced, the seamen 

' Fotbier, Louages Mar, n. 181. Sautayra, (Code de Com. Nouv. £x- 
pliqa^,) Paris, 1836, p. 167. 
• VOrd. de la Marine, liy. 3, tit. 4, art. 3. 
' Code de Cam. art. 252. 
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hired by the voyage have a vested right to earn thehr 
whole compensation, of which the owner cannot, by his 
own act, deprive them ; whereas the pay of those hired 
by the month is regulated by the duration of the voyage ; 
they have earned it to the time when the voyage is broken 
np, and the half of the residue of the voyage is given 
them in the shape of damages.* 

So too^ upon the same general principle, both the Or- 
dinance and the Code give to the representatives of a 
seaman hired for the voyage, on his death, half of his 
compensation, if he dies on the outward branch of the 
voyage, and the whole, if he dies on the return voyage ; 
but in the case of seamen hired by the month, they give 
only wages to the thne of the death." 

I have drawn these illustrations of this form of contract 
from the foreign law, because it has so rarely come under 
discussion in our own, or the English courts. A case 
occurred in the latter part of the last century, when Lord 
Kenyon presided in the Court of King's Bench, which 
brought a similar form of contract under discussion, upon 
the question of apportionment of compensation. The 
master of a vessel hired a seaman by the run, from Ja- 
maica to Liverpool, and gave him a note promising to pay 
him thirty guineas, <^ providing he proceeds, continues, 
and does his duty as second mate in the said ship from 
hence to the port of Liverpool." The seaman died on the 
passage, and his administratrix brought an action of as- 
sumpsitj to recover a proportional part of the wages 
agreed for. It appeared that four pounds per month 



* Snatayra, p. 165. 

' VOrd. d€ la Marine, lir. 3, tit 4, art. 14. Code de Com. art. 265. 
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were the usual wages of a second mate, when shipped by 
the month, on voyages to Jamaica, out and home, but 
that when shipped by the run from Jamaica to England, 
a gross sum was usually given ; and that the ordinary 
length of the voyage from Jamaica to Liverpool, was 
about eight weeks. In the absence of suflKcient evidence 
to show any particular usage, Lord Kenyon held that the 
performance of the entire voyage was the thing contracted 
for, and that this being ascertained to be the express 
ageement of the parties, none other could be implied ; 
that the great disproportion between the sum agreed on, 
and what the mariner would have earned on monthly 
wages, (which would have been only eight pounds,) 
showed that he stipulated to receive the larger sum if the 
whole of that duty were performed, and nothing, unless 
the whole of that duty were performed ; in fact, that it 
was a kind of insurance. At the same time, his Lord- 
ship and the rest of the court declared that if such notes 
were shown to be in universal use, and that the commer- 
cial world had received and acted upon them in a dif- 
ferent sense, the court would feel bound to adopt the 
construction given by the usage, and apportion the con-* 
tractJ 

This decision turned, obviously, upon the peculiar 
form of the contract, and the doctrines of tlie common 
law applied to it in a court of common law. Whatever 
its authority may be as a precedent in its peculiar line of 
contract, I apprehend that after the well settled cases of 
apportionment by the maritime law, in contracts for 
monthly wages, rendered necessary in cases of wreck, 

' CuUer T. Powell, 6 T. R. 320, 
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capture, abandonment of the voyage, and other interrup- 
tions, the only difficulty which our Admiralty courts 
would feel in -dealing with contracts for the voyage, 
would be to settle the principles upon which the appor- 
tionment should 'be made. The contract on monthly wages 
is as much an entire contract for the voyage, as that on a 
gross sum for the entire voyage ; and yet the equitable 
rule of the maritime law, by which freight is made to 
regulate wages, has too frequently interposed and modi- 
fied the entirety of the contract, to be at all now brought 
in question.^ 

2. The engagement for a voyage, at monthly wages. 

It is not easy to ascertain when this form of contract, 
now the most usual in the merchant service, was first 
adopted. There are no distinct traces of it in the Laws 
of Oleron.' It is found, however, in the Consolato,^ and 
from thence, through the Ordinance of Louis XIV.,* down 
to modern times, it becomes a recognised and at length 
almost the universal mode of hiring. Throughout all the 
laws in which it is found, its basis is the same ; namely, 
that it is not a contract from month to month, determina- 
ble by either party at the expiration of each month, but 
a contract for a definite voyage, at the rate of so much 
per month for the whole time that the voyage shall con- 
tinue.* Hence it follows, also, that forfeitures incurred 
by offences in one month, can relate back and involve 

* See The Two Catharinex^ 2 Mason's R. 319. Brown v. Lull, 2 Sum- 
ner's R. 443. Thompson v. Faussat, Peters's Circ. C. R. 182. Pitman ▼. 
Booper^ 3 Samoer's R. 50, 286. The Malta, 2 Hag. Adm. R. 158. 

' Pardessus, Lois Mar. tome i, p. 337, n. 5. 

' ConsoUUo del Mare, ch. 85, [130,] Pardessus, tome i, p. 125. 

« VOrd. de la Marine, lir. 3, tit. 4. 

• Pothier, Louages Mar. d. 172. Valin, Com, tome i, p. 676. Walton v. 
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tbe wages of previous months ; and accidents, whicb in- 
terrupt and put an end to the voyage, so that no freight 
is received by tbe owner, carry ^^nth them a loss of the 
previous month's wages, as well as of that in which the 
loss of the ship takes place.^ But this principle of the 
entirety of the contract, which, if no other principle in- 
tervened, would involve a loss of wages in some cases 
not merely of great hardship, but of great inequality and 
injustice as between the owner and the mariners, has 
been modified by the application of the principle that the 
earning of freight for the owners is also the earning of 
wages for the mariners. The entire voyage for which 
the mariners shipped is thus divided into as many entire 
periods as those for which freight has been or might have 
been received by the owners; the monthly wages of 
those periods are earned and received by the mariners ; 
while the entirety of the contract, which has only been 
modified, not abrogated, by this role, deprives them of the 
wages of that period preceding the loss of the vessel, in 
which no freight has been or might have been earned* 
To the monthly wages thus earned, there are added 
wages for half the time the vessel lay at the last port 

The Neptune^ Peters's Adm. Decis. 142. If indeed a seaman ship on 
iDODthly wages, on a general trading and freighting voyage, without any 
particular designation of the ports to he visited, and without any certain 
terminus of tbe voyage, and without any limitation of time for which the 
engagement is made, either party may put an end to the contract at plea- 
sure, subject to the equitable restriction that this shall not be done at a time, 
or under circumstances, particularly inconvenient to the other party. See 
The Crusader^ Ware's R. 437. 

' This is to be understood with the exception that the advance wages, 
usually paid at the cotnmencement of the voyage to all seamen, are never 
returned, even though the vessel does not coasplete her voyage, or earn 
freight. 
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wbiere freight was or might have been earned, on the 
general presumption that that portion of the time was 
spent in unloading the cargo, or in the other business of 
that portion of the voyage antecedlent to her arrival ^% 
such port.^ 

The various predicaments of wages in cases of cap- 
ture, embargo, wreck, breaking up of the voyage by the 
owner^ and sickness and death of seamen, will b^ here- 
after considered. 

3 and 4. The contract for a certai^i voyage, at a stipu-^ 
lated siiare of the freight or profits. 

These two forms of contract are so nearly analogous 
as to constitute a class, to be considered tpgeth^er, in re- 
ference to their general principles. 

The hiring on a sb^re of the freight was a form of coiv> 
tract unknown to the Roman law, which recognised only 
the hiring by the voyage for an entire sum. The first 
traces of this contract are found, in the compilation which 
passes under the name of the Maritime Law of Rhodes.^ 
But little, however, is to be gathered from those frag- 
ments, of the nature of the contract It is first distinct- 
ly and systematically defined in the Laws of Oleron. la 

^ See The Two Catharines, 2 Mason's R. 319. Brown v. Lvll^ 2 Sam* 
aer'8 R. 44a Piinum r. Hooper, 3 Sumner^s R. 50, 286. Giles t. Th6 
CynUaa, Peters's Aclm. Becis. 203. Boardnum v. The Elizabeth, Petera's 
AdfD. Decis. 128. Johnson v. The Walterstorff^ Peters's Adm. Decis. -215. 
Cranmer, ▼. Gemon, Peters's Adm. Decid. 390. Thompson ▼. Faussat, 1 
Peters's Circ. C. R. 182. Moore t. Jones^ 15 Mass. R. 424. Hooper y, 
Perley, 11 Mass. R. 545. Locke v. Swan, 13 Mass. R. 76. Swi/i v. Clark, 
15 Mass. R. 17a Murray v. Kellogg, 9 Johns. R. 227. Blanchard ▼. BueJ^ 
man, 3 GreeDleafs R. 1. Galloway, v. Morris, 3 Yeates's R. 445^ Jane$, 
▼. Smith, 4 Hall's Am. Law Jour. 276. 

' The assertion here made, may seem to involve an inconsistency ; for 
the reader, whose attention has not been partioolarly drawn to the chro- 
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that code, it divides itself into two forms : the mariners 
either had a certain share in the freight that should be 
earned, or they were allowed the privilege of lading a 
certain amount of merchandise, as a venture, free of 
freight.* These privileges of taking up a certain part of 
the stowage of the vessel, as a mode of compensation, 
seem to have been introduced in the middle ages, in the 
navigation of the ocean, and received in France the name 
of Portages.^ In some countries, the merchandize thus 
laden by the seamen was free from duties; in other 
countries, it did not contribute to jettison, but on the con- 
trary, if it consisted of casks of water, which for some 
reason not apparent the seamen are declared to be at 
liberty to put on board, it was to be accounted and con- 
tributed for as wine, when thrown overboard. These 

oology of these laws, will perhaps doubt the propriety of dating the 
Roman before the Rhodian Law. The truth is, however, that the conapi- 
lation of maritime laws and usages which passes under the name of the 
Laws of Rhodes, does not belong to that palmy state of the Isle of Rhodes, 
as a great commercial emporium, which undoubtedly existed before the 
height of Roman jurisprudence, and to which our imaginations are at once 
carried back by the Colossus fabled to have spanned the harbor, in which 
rode the commerce of the Mediterranean. M. Pardessus has critically de- 
monstrated that the period of this compilation belongs to the middle ages: 
and although it opens with a sort of prologue, speaking in the person of the 
Emperor Tiberius Caesar, and reciting the sending of a commission into 
Rhodes, to gather and consolidate the maritime laws of that tributary 
island, that this prologue is nothing but one of those apocryphal documents 
which were often fabricated in the middle ages, and even in the earlier pe- 
riods of the revival of letters, by way of giving to the work an air of au- 
thority and antiquity. He does not question, however, that it is a genuine 
compilation of laws and usages existing in the Mediterranean during the 
period to which he assigns it. See Pardessus, Lois Mar. tome i, p. 209, ei 
teq, 

' Jugemens D^OUron^ art. 18, Pardessus, Lois Mar, tome i, p. 336. 

* Technically, space allowed officers and seamen in the vesseL 
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rights were moreover assignable to a merchant, Tvbo en* 
joyed them in the same manner as the seaman.^ These 
provisions show that the mariners shipping in this form 
were not regarded as partners with the owner, but that 
the portages constituted their compensation in a contract 
for the hire of services. If it had been a contract of 
partnership, in any strict sense of that relation, as now 
understood, their ventures would not have been protected 
in this remarkable manner. 

The Ordinance of Louis XIV. and the Code de Com^ 
merce recognise both the hiring on a share of freight and 
of profits. They give to the mariners so hired no com- 
pensation, where the voyage is broken up or interrupted 
hy^ vis major J whether before or after it had commenced ; 
but if broken up or interrupted by the act of the master 
or owner, they give the mariners damages ; and if by the 
act of the charterer, they admit them to a share of the 
damages awarded to the ship, dividing them between the 
owners and the crew in the same proportion as the 
freight would have been distributed.* Valin adds, that 
tlie owner is responsible for these damages to the crew.' 
Both the Ordinance and the Code also provide, that in 
cases of wreck, where merchandise is saved and pays 
freight, it shall be distributed between the crew hired on 
the freight, and the owners, according to the proportions 
of the contract : whereas the seamen hired on monthly 
wages may absorb the whole of such freight to pay the 
wages earned, if the materials of the ship saved, which 

" Jugnmens D*Oleron, art. 18, 30. Droit Mar. de Wtsbuy, art 33. Par- 
dessQS, Lois Mar, tome i, p. 33B, 344, 483. 
 VOrd. de la Marine, liv. 3, tit. 4, art 7. Code de Commerce, art. 257. 
• Valin, Com. tome i, p. 70O. 

10 
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are first to be applied to this purpose, are insufficient.^ 
So too, in case of the death of a seaman hired on a share 
of the freight or profits, they give to his representatives 
the whole of his share, if he dies after the voyage is ac- 
tually commenced." 

These provisions indicate of themselves what is in- 
tended by the French jurists, when they speak of these 
contracts as being a kind of copartnerships. They are 
copartnerships in this, that the seamen become directly 
interested in the fruits of the adventure, and they as well 
as the owner depend for their remuneration on its suc- 
cess. But it does not seem that the shares for which 
they contract are not treated as in the nature of wages ; 
on the contrary, they are clearly so regarded, with the 
differences in the application of the general principles 
rendered necessary by the risks assumed in the contract 
by both parties. 

In our own law the nature of these contracts is well 
defined. They create — when the engagement is'fora 
specified voyage, as it necessarily is — the same general 
relations of the seamen to the ship and the master ; their 
peculiarity consists only in the form of the compensation 
for the services hired. This form of compensation is 
used in general freighting and trading voyages, in the 
fisheries, and in the cruising voyages of privateers. In 
these cases, the contract is for the entire voyage, both on 
the part of the owners and the seamen : and it includes 
not merely the time spent in the active operations of the 

* UOrd. de la Marine, \iv. 3, lit. 4, art. 9 ; and Valin's Com. tome i, p. 
703. Code de Commerce, art. 259, 260, and Sautayra's Com. p. 170. Po- 
thier, Loitages Mar. n. 184, 185. 

' UOrd. de la Marine, lir. 3, tit. 4, art. 14. Code de Commerce, art. 265. 
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enterprize, as in obtaining a cargo of fish, or oil, or in 
taking prizes, during the period named in the articles, 
but likewise a return to the home port of the vessel.' If 
the whole time is not served out, by reason of death or 
sickness, it seems, that, in the absence of express contract 
on that point, the same general principles are to be ap- 
plied as in cases of hiring on monthly wages.^ It is 
moreover well settled that in these cases the seamen are 
not partners with the owners, or tenants in common with 
the owners in the proceeds of the voyage ; but that an 
action of assumpsit at common law, or a libel in the Ad- 
miralty, may be brought to recover their shares, which 
are in the nature of wages, to be ascertained by a final 
settlement of the voyage.^ So too, in the case of the 



1 The BrtUus, 2 Gallison's R. 526. 

* Ex parte GMingSy 2 Gallison's R. 56. See the Appendix, for the pro- 
Tision OD this subject ia the whaling contracts. 

• The Crusader, Ware's R. 437. Macomber 7. Thompson^ 1 Sumner's R. 
384. Hancox T. Fishing Ins. Co, 3 Sumner's R. 132. Rice y. Austin, 17 
Mass. R. 197. Baxter ▼. Rodman^ 3 Pickering's R. 435. See also Wt7- 
kinscn ▼. Frazier, 4 Esp. R. 182. Mair v. Glennie, 4 M. and Selw. R. 240. 
Day r. BosweU, 1 Camp. R. 329. The Frederick^ 5 Rob. Adm. R. 8. A 
very serious question, how far the mariners are to be treated as partners 
with the ship owner, in whaling yoyages, might arise in cases of salvage 
senrice rendered to such a ship. The contract is ordinarily for a certain 
share of the net proceeds of the yoyage. So far as the ship is concerned, 
the mariners are in no sense copartners with the owner, and would have 
nothing to do with the salvage paid on the ship. But for the salvage paid 
on the cargo, would they be liable ? Would the owner have a right to de- 
duct such salvage from the gross proceeds, before the net proceeds were 
ascertained? The terms of the contract would here have great weight — 
probably would be decisive. In this country, the contract generally im- 
ports a hiring, distinctly. " And the said owner and master do hereby 
agree with and hire the said seamen or mariners for the said voyage, at such 
share of the net proceeds, &c., to be paid pursuant to this agreement." 
Bat I have seen English whaling contracts, of different terms ; and in a 
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master who takes the ressel on an agreement to divide 
with the owners the gross earnings of the vessel in cer- 
tain proportions, it has been held that the owners are not 
partners with him, but that he thereby becomes the char- 
terer of the vessel, paying as hire a certain portion of the 
earnings in lieu of a fixed and certain sum as charter.^ 

late csBe in the High Court of Admiralty, it seemed to be the inclinatioa of 
the court that the mariners were, under such circumstances, for this ques- 
tion as to the salvage, copartners with the owner in the proceeds of the 
TOfage. Tkt Harriot, High Court of Admiralty, Feb. 1841, reported 
Monthly Law Mag. vol. x, p. 137. 

' Thompson 7. Snow^ 4 Greenleaf *s R, 264* But see Latham t. Lawrenc^^ 
13 Conn. R. 299. 
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CHAPTER I. 



OF THE master's AUTHORITY AND OFFICE IN RELATION 

TO THE CREW AND PASSENGERS. 



The master of a vessel holds a station, the responsibility 
of which has hardly a parallel in any other situation of 
civil life founded in all its relations upon contract. It 
were not to be expected that every person, who, in the 
arrangements of business, reaches this important station, 
should be actually possessed of all the qualifications which 
the ideal description of the office necessarily implies. It 
has happened, that persons in this high capacity have 
fallen lamentably short of these qualifications : while it 
has also happened, and not unfrequently occurs, that 
there are found in this profession men whose moral and 
intellectual qualities adorn human nature, and evince the 
height to which it may attain in the discipline of the pri- 
vate and active business of life. 

Apart from the business qualifications of a ship-master, 
which, as the agent of his owners and often of other per- 
sons, he ought to possess, in no slight degree, his relation 
of command over the crew, and the fact that upon his 
single exertion, courage, prudence, knowledge, and skill, 
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depend the lives of all on board and the fortunes of others 
at home, call for the exercise of high qualities of charac- 
ter. Upon his personal responsibility for the conduct of 
those under him, and the necessity of the case, is founded 
his authority. He has to meet unforeseen emergencies, 
and to dictate the mode in which they are to be overcome ; 
to be calm and skilful in the midst of terrible dangers ; 
and to provide for the safety of the lives and property 
under his care, alike in the tempest and the cahn. He 
is required to govern in good order a little world, the im- 
portant designs of which may be as quickly and com- 
pletely lost by the ungoverned passions of those who 
compose it, as by the elements which scatter it in frag- 
ments upon the sea. He is therefore invested with large 
authority and discretion, for which no other relation of 
private life furnishes an entirely sufficient analogy. He 
has been clothed with this authority from the earliest pe- 
riods of which any written monuments remain to us of 
the nature of his office, and it has always been founded 
on the necessity of prompt command and instant obe- 
dience, on account of the vast interests entrusted to his 
care.* 

Jurists, who have treated of the nature of the master's 
authority, have been disposed to seek for it an analogy in 
that of a parent over his child, or of a master over his 
apprentice or pupil. Such is the comparison made by 
Lord Tenterden, who fortifies it by a citation from 
Casaregis, on which Valin had also previously relied, in 

' Lois D^OUrarit art. 12, Pardessus, Lois Mar. tome i, p. 332, and n. 1. 
Consolato del Mart, ch. 117, 118, 119, 120, edit. Pardessus, vulg. 162, 163, 
164, 165. jLoi5 Afar, ie Wisbuy^ art. 26, Pardessus, tome i, p. 479. VOrd. 
de la Marine, lir. 2, tit. 1, art. 2. Jacobsen's Sea Laws, book 2, ch. 1. 
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making the same suggestion.^ So far as the analogy 
holds, it may serve the purpose of a useful illustration. 
But it is obvious that it is quite insufficient to be applied 
throughout. On the one hand, *no such emergencies 
arise, in the general course of a child^s or an apprentice's 
duty, as constantly arise in that of a seaman ; the acts 
and conduct of the former can hardly ever involve such con- 
sequences as require the instant and implicit obedience 
of the latter. On the other hand, it is solely in the business 
and service of the ship that the master's authority, at least 
to the extent of punishment, can be exercised ; and he 
has no such power to correct the general immoralities of 
his crew, which in no way affect the ship's service, as 
belongs to a parent, or even the master of an indented 
apprentice on shore.' It seems to me, therefore, that it 
is far more accurate and scientific, not to rely on such 
analogies. The authority of a ship-master is sut generis ; 
it has its own limits and definitions in the maritime law, 
the materials for which, although scattered and requiring 
to be brought together, are yet perfectly sufficient to fur- 
nish at least an outline, the most important features of* 
which will be found to be entirely peculiar. 

By the common and the maritime law, the master has 
the supreme authority over all the mariners on board, and 
it is their duty to obey his commands in all lawful mat- 

' Abbot on ShippiDg, p. 136. ValiD Com. tome i, p. 449. The passage 
from Casaregis is as follows : ' " Magister nullam habet jurisdiciiooem in- 
gentem saarum navium, sed quamdam tantiltm ceconomicam potestatem 
Tel disciplinam, qus usque ad levem castigationero, pro corrigenda inso- 
leoti^ et mal^ morata vita seu licentia nautarum et vectorum ; quemad- 
iDodofQ earn tenet pater in filios, magister in discipulos, dominus in serros 
Tel familiares." Casaregis, Disc. 136, n. 14. 

' Bangs T. lAtUe, Ware's R. 511. 

11 
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ters relating to the business and navigation of the vessej 
and the preservation of good order.^ B^ supreme aur 
thority, is intended here, that the master is invested with 
the exclusive government of the ship ; the necessities 
and nature of the service requiring that one mind only, 
and not several, should both originate and be responsible 
for the direction of afiairs* It is true that anciently the 
master was obliged to confer with his crew, in certain 
cases, and to take their opinion upon the propriety or 
prudence of his course, and sometimes he was bound by 
the voice of the majority." This was particularly the 
case in regard to a jettison ; in which the master could 
justify himself even against the consent of the owners of 
the goods, if they were on board, by taking the opinion 
of the crew upon the necessity for the jettison.' The 
same provision exists in the French law at the present 
day.* These, however, are special cases excepted out 
of the general rule, by positive law. They have not 
been incorporated into the maritime law of this country. 
The master, under our law, has the sole authority in the 

* The question how far the crew are bound to obey commands not re* 
lating to the service of their own ship, has been considered in a former 
chapter, (ante^ p. 34.) In illustration of the lawfulness of commands, it has 
been held that a refusal by a mariner to go on shore, when discharged bf 
the master, in a foreign country, without sufEcient cause, does not constitute 
such a disobedience of orders^ as will justify punishment for that alone, 
because the propriety of the refusal must depend upon the propriety of the 
order. The Exeter, 2 Robinson's Adm. R. 261. 

' Lois D* Olerouy art. 2, edit. Pardessus, tome i, p. 324. Lois de WesU 
capelle^ Jugement 2, p. 371. 

* Droit Mar. des Rhodiens, ch. 9, 38, Pardessus, Lois Mar. tome i, p. 243, 
254. Lois D'Oleron, art. 8, 9 ; lb. p. 32S, 329. Lois de Wisbuy, art 22. 
Ibidt p. 475. Consolato del Mare, ch. 54, [99] Pard. tome ii, p. 104. 

^ VOrd. de la Marine, liv. 3, tit. 8, art. 1. Code de Commerce, art. 410. 
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government of the ship, and whatever consideration it 
may be prudent for him to give to the advice of expe- 
rienced persons in the ship's company, he alone has the 
right to direct, subject to his liability to answer for any 
abuse or misuse of his power. Thus it has been held 
that the crew of a vessel are not authorized to make a 
jettison of any part of the cargo, without the order of the 
master ;^ that the master alone can inflict punishment 
on a seaman, unless he is absent and his authority for 
the time is devolved upon the next person in command ;' 
and that the mate, or any other person ordered to carry 
such punishment into effect, cannot refuse to do so, un- 
less the master has clearly passed the bounds of his legal 
authority, in ordering a punishment manifestly and grossly 
oppressive and disproportioned to the offence.^ . In fact, 
the very nature of maritime service forbids the idea of a 
divided authority. It has been forcibly said, that if the 
master were obliged to consult the crew, or even his 
inferior officers, in emergencies, the mischief would be 
accomplished before the debate was brought to a close, 
and the shfp and crew would be irretrievably lost, before 
the opinions could be collected on the best mode of 
warding off the danger.^ 

Such is the legal position of the master ; but it does 
not preclude him from assisting his own judgment by 
that of those around him ; it requires him to act upon 
his own responsibility. He may be a young man, for 
the first time invested with this important trust, and there 

* TAe iVimroi, Ware's R. 1. 

' United States t. Taylor, 2 Sumner'B R. 584. 

» Butler T. M*LeUan, Ware's R. 219. 



84 MASTER'S AUTHORITY. 

may be in the ship's company veterans who have passed 
twice his years in acquiring the dread experience of the 
sea. He will properly be desirous to avail himself of 
their knowledge and advice ; his owners and all other 
persons interested will more fully justify the event, if he 
does so ; but neither he nor they are to lose sight of the 
fact, that as the responsibility, so also the sole authority 
rests with him. 

The manner of exercising the important authority of a 
master is worthy of some notice. On the one hand, the 
same degree of personal civility or moderation of lan- 
guage, in giving commands, is not expected on ship- 
board, the opposite of which might excuse some hesita- 
tion of obedience in other employments. Orders may 
be clothed in very harsh language ; yet they must be 
obeyed ; and no severity of mere manner, unconnected 
with actual oppression, can for a moment excuse the per- 
formance of duty.^ But on the other hand, a prudent 
and considerate master, however energetic he may be in 
the exercise of his authority, will temper his energy with 
a proper consideration for the rights of humanity and the 
best interests of the service. He must especially be care- 
ful that he does not set the example of illegal conduct ; 
that he does not commence a dispute, or incite a contro- 

^ " Disobedience of orders,*' observes Lord Stowell, '* being an offence 
of the grossest kind, it is not a peremptory or harsh tone, or an overcharg- 
ed manner in the exercise of authority, that will justify resistance. It will 
not be sufficient, that there has been a want of that personal attention and 
civility which usually take place on other occasions, and might generally 
be wished to attend the exercise of authority. The persons subject to 
authority on ship hoard are not to be captious, or to take exception to a 
neglect of formal and ceremonious observance of behavior.*' The Exeter^ 
2 Robinson's Adm. B. 261. 
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yersjy by some act that is unjustifiable on his own part ; 
and that he does not, by encouraging disorderly behavior, 
deprive himself of the power of punishing for conduct 
arising out of that disorder.' 

The nature of the master's authority will be further 
illustrated, by examining the means by which he may 
enforce his commands, restrain the conduct of his crew, 
and preserve the discipline and good order of the ship. 
Here the law has invested him with a somewhat wide 
range of discretion ; and at the same time it watches the 
exercise of that discretion with a jealous eye. He may 
inflict punishment, to prevent a recurrence of offences by 
the same individual, or by others : but it must be applied 
with due moderation ; and if any unnecessary severity 
or cruelty is exercised, or if the punishment be dispro- 
portioned to the offence, the master then becomes a tres- 
passer, and will be liable to the seaman in an action for 
damages,' and to a criminal prosecution under a statute of 
the United States.^ If it appears that some punishment 

' Thorne v. White, 1 Fetere's Adm. R. 174. RoberU v. Dallas, Bee's R. 
239. 

' In the Admiralty : — Thomas v. Lane, 2 Smmner's R. 1. United States v. 
Wickhanif 1 Washington's ^ 3ia Relf ▼. The Maria, 1 Peters's Adm. R. 
186. Thome v. White, Ibid. 172. 174. Rice v. The PoUy and Kitty, 2 Ibid. 
420. Jarvis v. The Master of the Claiborne, Bee's Adm. R. 420. Roberts 
T. Dallas, Ibid. 239. Tumer*s Case, Ware's R. 83. Bangs v. Little, Ibid. 
506. Butler v. McLeUan, Ibid. 219. The Exeter, 2 Robinson's Adm. R. 
261. The Agincourt, 1 Haggard's Adm. R. 271. The Lowther Castle, Ibid. 
384. The Centurion, Ibid. 161. The Enchantress, Ibid. 395. At Common 
Law : — Sampson ▼. Smith, 15 Mass. R. 365. Brown v. Howard, 14 Johns. 
R. 119. Watson v. Christie, 2 Bos. and Pul 224. 

' Act U. S. 3 March, 1835, sec. 3. **If any master or other officer of 
any American ship or vessel on the bigh seas, or on any other waters within 
the admiralty and maritime jurisdiction of the United States, shall, from 
malice, hatred or revenge, and without jnstifiable cause, beat, wound, 
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was merited, courts of justice will not usually give dam« 
ages, unless it was manifestly excessive and dispropor- 
tionate to the fault ;^ and the prosecution under the 
statute will not be sustained, unless a wilful intention to 
do an injury, and a want of justifiaUe cause to inflict the 
injury are both shewn.^ 

The time and means of punishment are important con- 
siderations. It may be inflicted immediately on the com- 
mission of the ofience, or after such interval as the pru- 
dence of the master may dictate.^ Lord Tenterden 
recommends such delay, in cases not requiring instant 
correction to arrest mutinous tendencies, or to enforce 
the perfcMrmance of a specific duty, in order that the mas- 
ter, by taking the advice of the persons next below him 
in authority, may prevent the operation of passion in his 
own breast, and secure witnesses to the propriety of his 
conduct.^ Such advice is matter of prudence, not of 

or imprison, any one or more of the crew of such ship or vessel, or with- 
hold from them suitable food and nourishment, or inflict upon them any 
cruel and unusual punishment, every such person so oflending shall, on con- 
viction thereof, be punished by fine, not exceeding one thousand dollars, or 
by imprisonment not exceeding five years, or by both, according to the na- 
ture and aggravation of the ofience." The words " one or more of the 
crew,'* in this statute, include the officers, as well as the sailors, and the 
master is liable for a malicious imprisonment of the chief mate. United 
States V. Winn, 3 Sumner's R. 209. 

* Butler V. hPLeUan, Ware's K. 219. 

' The construction of the term malice, hatred or revenge, in the statute 
above quoted, has come under the notice of the Circuit Court of the United 
States for tbe first circuit. It has been held that *' malice" signifies wilful- 
ness, or a wilful inieotioD to do a wrongful act ; and that, to authorize a con- 
viction under this act, two things must be shown ; first, malice, or hatred, 
or. revenge ; and secondly, a want of justifiable cause to iafllct the injury. 
United States v. Taylor, 2 Sumner's R. 5S4. 

' Sampstm v. Smi\ 15 Mass. R. 365. 

^ Abbott oA Shipping, p. 136, edit. 1829. 
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legal necessity. But there is also another reason for de- 
lay, in all cases that will admit of it ; that due inquiry 
should precede the act of punishment, so that the party 
charged may have the benefit of that rule of universal 
justice, of being heard in his own defence.* But if the 
case is one where the public manner in which the offence 
is committed renders investigation useless ; or where the 
prompt reaction of lawful force is called for, to meet the 

« 

disorders of a commencing mutiny, delay would be both 
unnecessary and dangerous. 

It is not necessary that the offence immediately pro- 
voking punishment should be, of itself, such as to call for 
the amount of punishment inflicted, provided it is con- 
nected with similar offences antecedently committed, 
which, upon the recurrence of them in the particular case, 
vrill justify the punishment as a preventive measure, to 
guard against the inconveniences that may reasonably be 
expected to attend a recurrence of them. But it must 
be an act allied in nature to those which it follows ; an 
act of theft will not prove a habit of drunkenness ; if any 
act of mutiny is charged, it should be mutinous conduct 
of a former date that alone can be invoked with propriety, 
to aggravate the charge of a mutinous disposition. A 
reference to by-gone acts must he very distinct; and 
the master should not lose sight of the fact, in meting 
out the punishment, that the lapse of time between the 
several offences may have given the mariner and the 
crew a right to presume that they had been tacitly 
pardoned ; and that the impunity shown to former of- 
fences may have greatly contributed to produce the pres- 

^ The Agincaurt^ 1 Haggar^'e AM' B. 271. 
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ent.^ In short, the master is not justified in punishing a 
seaman, if a state of things has intervened, which is to 
be taken as a pardon of former offences ; as where a 
mariner had been discharged for improper conduct, which 
fully justified the discharge, and had afterwards been 
taken on board again, it was held that the master had no 
right to assault and imprison him, without any new 
crime,^ 

No particular mode or instrument of punishment is 
prescribed by the maritime law. Much latitude of dis- 
cretion is here also confided to the master, subject to the 
same liability to answer for the propriety of his conduct. 
Corporal punishment does not seem to have been sanc- 
tioned in direct terms, in the ancient maritime ordinances. 
Severe and, in some cases, sanguinary penalties, were 
enacted against offences of various kinds ; but they were 
generally to be applied by the public authorities ; and 
probably their severity and the minute provisions into 
which they entered, in regard to the discipline and good 
order of the ship, answered, in those ages, nearly the 
same purpose as the discretionary power of moderate cor- 
rection, which the modern law, for reasons of a wise and 
really humane policy, has found it necessary to confide 
to the master.^ The ordinance of Louis XIV. expressly 

* The Agincourtf 1 Hag. Adm. R. 271. Sampson y. Smtth, 15 Mass.R. 
365. It seems that a pardon granted by the master to one of several of* 
fenders has no operation as to rest. See Relf v. The Maria, 1 Peters's 
Adm. R. 186. 

' Roberts v. DaUas, Bee's Adm. R. 239. 

' Lois D'Oleron^ art. 12, 14. Pardessus, Lois Mar. tome i, p. 332, 333. 
Lois de Westcapelle, Jugement 12, 14. Ibid. p. 373, 379. Droit Mar, de 
Wislmy, art. 26, 28. Ibid. p. 479, 481. Consolato del Mare, ch. 117, 118, 
119, 120, [162, 3, 4, 5]. Ibid, tome ii, p. 145, et seq. 
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sanctions corporal punishment, and, in the opinion of 
Valin, authorizes it both at sea and in port.^ In our law, 
it is well settled that moderate corporal punishment may 
be inflicted f and it is in this that the analogy between 
a ship-master's authority, and that of a parent or a mas- 
ter of an apprentice on shore has perhaps a more appro- 
priate application than in regard to most other features of 
the relation. Lord Stowell says that the force of the 
analogy here is, that the authority is inherent in him upon 
the same grounds of necessity and sound discretion in the 
one case as in the other ; not, however, to be used exactly 
in the way of an equal measure of punishment, because the 
apprentice is generally of too tender years to bear the same 
degree of correction that may properly be administered to 
a seaman of mature years and confirmed strength ; and 
because the misconduct or negligence of the former can 
rarely, if ever, draw after them such consequences as fol- 
low those of the latter, which may be fatal to all the lives 
and property on board.' 

Deadly weapons are not to be employed by the mas- 
ter or any one else, in the correction of a seaman for a 
past oflence, nor in enforcing obedience to a specific com- 
mand, unless the refusal is clearly a case of mutiny, or 



* rOrd. de la Marine, liv. 2, tit 1, art. 22. Valin's Com. tome i, p. 447, 
et seq, 

* Untied Slates v. WicAAom, 1 Washington's R. 316. United States v. 
TayloTy 2 Sumner's R. 584. Thome y. White, 1 Peters's Adm. R. 172. 
Rice T. The Polly and Kitty, 2 lb. 420. Sampson t. Smith, 15 Mass. R. 
365. Aertsen v. The Ship Aurora, Bee's R. 161. Turner's Case, Ware's R. 
83. Butler v. M'LeUan, lb. 219. Bangs v. Little, lb. 506. The Agincourt, 
1 Hag. Adm. R. 271. Watson 7. CJiristie, 2 Bos. & Pul. 224. 

' The Agincourt, 1 Hag. Adm. R. 271. 

12 
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justifies the reasonable apprehension of a mutiny." Thus, 
for example, if a seaman should refuse to obey a specific 
command, while all the rest of the crew were in a state 
of quietness and subordination, nothing could justify the 
master in shooting at him, or wounding him with a cut- 
lass, to compel his submission. He might be flogged, or 
knocked down, or put in irons ; but not assailed with 
weapons, the usual efiect of which is death, or extreme 
bodily injury. But a case of actual mutiny, or the rea- 
sonable apprehension of mutiny, places the master in a 
very different attitude. The scope of this offence is the 
entire subversion of the master's authority, which it is his 
duty to prevent at all hazards. The exertion of his au- 
thority for this purpose brings his own personal safety into 
danger. He may therefore, both firom his duty to pre- 
serve his lawful authority, and upon grounds of self-de- 
fence, make use of any force and any weapon, which the 
exigency of the case requires ; but still, with aU the cau- 
tion which the law requires in all other cases of self-de- 
fence and vindication of lawful authority.^ 

Imprisonment on board the ship by confinement in irons, 
or otherwise, is a lawful mode of punishment. But the 
practice of imprisoning seamen in foreign jails, has been 
held to be of doubtful legality, and to be justified only in 
cases of strong necessity, as where the individual is to be 

' Jarvis ▼. The Master of the Claiborne, Bee*8 R. 248. Aerisen t. Ship 
Aurora, lb. 161. 

' Vmted States v. VTickham 1 Washington's R. 316. Sanson y. Smith, 
15 Mass. R.^365. Michalson ▼. Denison, 3 Day's R. 294. Thome T. White, 
1 Peters's Adm. R. 168. Story's Notes to Abbott on Shipping, p. 137. See 
the definition of mutiny, &c. post, Fart 2, ch. 4. Holding of fists to strike 
the roaster, is so near an act of mutiny, that the master may quell it by 
striking the first blow. The JJma, 3 Hag. Adm. R. 353. 
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brought home in irons for some crime, or is absolutely 
dangerous to the peace and safety of the ship, or the offi- 
cers, or the crew.* 

The advice of an American Consid does not alter the 
circumstances of the case, on which alone depends the 
master's justification.^ It has also been held that the 
prison expenses cannot be deducted from the mariner's 
wages, if the imprisonment was improper.' 

But the recent statute (of 1840,) authorizes the con- 
suls to employ the local police, to reclaim deserters, and 
discountenance insubordination.^ 

With regard to offences which amount to public crimes 
of serious aspect, although the master may by force restrain 
the commission of them, he has no judicial authority to 
punish the criminal, but should secure his person and bring 
him home to be delivered up to the public authorities. 

In respect to the passengers, the master stands of 
course upon a very different footing than with regard to 
the crew. He can restrain them from violating the peace 
and good order of the ship, but he can require of them no 



> Wilson T. The Brig Mary^ Gilpin's R. 31 . ^^gee t. Ship Moss, lb. 219. 
The Mmrod, Ware's R. 9. The David Pratt, lb. 603. 

' Wilson V. The Brig Mary, ut supra. The William Harris, Ware's 
R. 367. 

' Where a seaman is imprisoned by the authorities of a foreign country, 
for a violation of its laws, the costs and charges of imprisonment may be 
deducted from his wages ; but not so when he is imprisoned at the instance 
of the master. Magee y. Ship Moss, Gilpin's R. 219. So too, where a sea- 
man is detained in jail in the home port, for a voluntary absence, until the 
vessel is ready to proceed to sea, the wages run during the time, but the 
cost of his commitment and support in jail, may be deducted from them. 
Brewer et al. v. The Maiden, Gilpin's B. 294. But see how far the Act of 
1840 bears upon this question. 

* Act^U. S. 20 July, 1840,sec. 11. 
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services, except works of necessity, in time of danger, for 
the preservation of the lives and property on board, as to 
defend the vessel when attacked by pirates or an enemy, 
and to assist in perils of the sea ; and even these services, 
it seems they are not bound to perform, if they choose to 
avail themselves of any means which may occur, whereby 
they can leave the vessel.^ The master's relation to them 
at all other times is one of peculiar delicacy. It has been 
held by Mr. Justice Story that the contract of passengers 
with the master, is not for mere ship-room, and personal 
existence on board, but for reasonable food, comforts, 
necessaries and kindness ; that in respect to females, it 
proceeds yet farther, and includes an implied stipulation 
against obscenity, immodesty, and a wanton disregard of 
the feelings, and that a course of conduct, oppressive and 
malicious in these particulars, will be punished by courts 
of justice, as well as personal assaults.* 

Congress have seen fit to make special provision 
for the subsistence of passengers, independent of any 

* Neumum ▼. Walters, 3 Bos. & Pul. R. 612. Boyce v. Bayliffe^ 1 Camb. 
N. P. R. 58. 

• Chamberlain v. Chandler , 3 Mason's R. 242. The Court of Admiralty 
entertains jurisdiction of personal torts committed by the master on a pas- 
senger, whether by direct force as trespasses, or by consequential inju- 
ries. Ibid- See also Keene v. Lizardi, 5 Martin's Louis. R. 431. Oa 
the other hand, passengers are to conduct themselves respectfully, and 
with good breeding towards the master. It was recently held in England, 
that conduct unbecoming a gentleman, in the strict sense of the word, would 
justify a captain of a ship in excluding a passenger from the cuddy table^ 
whom he had engaged by contract to provide for there ; though it might be 
difficult to say in what degree want of polish would, in point of law, war- 
rant such exclusion ; but that it was clear that if a passenger use threats of 
violence towards the captain, the captain may exclude him from the table, 
and require him to take his meals in his own private apartment. In 
C. 6.; M. T. 1837: Prendergast v. Campion, 8 Car. ^ Pa. 454. 
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private stores they may put on board, by requiring the 
master to have on board, for each and every passenger, the 
same kind and quantity of provisions as are required for 
the seamen ; and the penalty of three dollars for each and 
every day that a passenger may be put on short allowance 
by a master who has not furnished his vessel as the law 
requires, is made recoverable in the same manner as sea- 
men's wages." 

^ Act U. S. 2 March, 1819, ch. 170, sec. 3. " That every ship or vessel 
boand on a voyage from the United States to any port on the continent of 
Europe, at the time of leaving the last port whence such ship or vessel shall 
sail, shaU have on board, well secured under deck, at least sixty gallons of 
water, one hundred pounds of salted provisions, one gallon of vinegar, and 
one hundred pounds of wholesome ship bread, for each and every passenger 
on board such ship or vessel, over and above such other provisions, stores 
and live stock, as may be put on board by such master or passenger for their 
use, or that of the crew of such ship or vessel ; and in like proportion for a 
shorter or longer voyage ; and if the passengers on board of such ship or ves- 
sel in which the proportion of provisions herein directed shall not have been 
provided, shall at any time be put on short allowance, in water, flesh, vine- 
gar, or bread, during any voyage aforesaid, the master and owner of such 
ship or vessel shall severally pay, to each and every passenger who shall 
have been put on short allowance as aforesaid, the sum of three dollars for 
each and every day they may have been on such short allowance ; to be 
recovered in the same manner as seaman's wages are. or may be recovered." 
For the construction of the analogous statute in reference to seaman, see 
post, Fart 2, ch 3. 

The other provisions of this Act, containing directions to masters of ves- 
sels respecting the numbers of passengers, the list or manifest to be deliver- 
ed to the collector, &c. &c. will be found in the Appendix. 



CHAPTER II. 

OF THE AUTHORITY AND OFFICE OF THE MATE. 

The mate * is an officer participatiog for some purposes 
in the functions of the master, while the latter is in the 
exercise of his office, and succeeding fully to those func- 
tions, when the master dies, or is absent. As long, how- 
ever, as the master is on board, the mate's is essentially 
a subordinate station ; ' and its general scope consists in 
carrying into execution the actual or implied commands 
of the master. His general authority extends to the is- 
suing of lawful commands, of himself — which must be 
promptly obeyed by the crew, as if emanating from the 
master, without waiting to question or ascertain the 
fact — subject to his responsibility to the superior au- 
thority of the master for the propriety or reasonableness 
of the order. His duties are to exercise a general super- 
intendance over every thing that concerns the ship's ser- 
vice, and to advise the master of whatever requires his 
attention.^ By the usage generally prevailing, it is also 

' In Latin, proreta, in French, contremailre ; the former term being given 
to him because anciently he commanded from the prow to the mizzen mast. 

' For the reason assigned with sententious naiveU by Valin — '* car deux 
maitres^ independans Pun de Pautre^ seraient de trop sur un navire,*^ Com. 
tome i, p. 494. 

' Consolato del MarCj ch. 17, [62,] Pardessus, tome ii, p. 70. VOrd. de 
la Marine^ liy. 2, tit. 5. Valin, Com. tome i, p. 494, ei seq. 
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bis duty to superintend the receiving and stowing and 
delivery of the cargo.^ 

His general function, while at sea, is to superintend 
the sailing of the vessel, in which he is the representa- 
tive and aid of the master. By the general maritime 
usage it is also his duty to keep the log-book,^ in which 
he should make a faithful and minute journal of the 
voyage.* He should be a person of activity, fidelity, 
vigilance, prudence and good seamanship. He should 
have that dignity of character that will keep him from 
too great familiarity with the crew, and he should espe- 
cially avoid making them the confidants of any discon- 
tents he may entertain towards the master.^ In fine, it 
may not be unsuitable to add, in the impressive injunc- 
tion of the Consulate of the Sea, that ^' he ought to con- 
duct himself with fidelity towards the merchants, the 
master, the mariners, the passengers, and generally to- 
wards all the world."* 

Like that of every other seaman, the contract of the 
mate implies competency for the station which he as- 
sumes. By the ConsolatOj the mate who was incompe- 

' In stating the duties of the mate, it is not my purpose to assign more 
than the general outline of his office, his particular duties being rather mat- 
ter of /acf, than of Zou?, depending on the usage. 

' Jacobsen's Sea Laws, book 2, ch. 2. 

' The importance of this journal cannot be too highly estimated by a 
fiiithful seaman. It is made by the law of some countries of equal authen- 
ticity with notarial instruments ; and by our law, it is recorded evidence 
for some important purposes. It is at all times of great consequence upon 
questions of general average, insurance, salvage, and other controversies, 
in which the ship or owners may be involved in time of peace, and the 
predicaments in which the vessel may be found in time of war. 

« Thomfwm v. Busch, 4 Washington's R. 338. 

* CansolatOf ut supra. 
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tent to his duties could be displaced by the master ; and 
he might be compelled to pay any damage that had re- 
sulted from his want of skill ; ^ and the Danish code in- 
flicts capital punishment, if he is unable to make good such 
damage.' It has been held in some of our own courts, 
that the mate may forfeit his right to command and 
wages, by fraudulent, unfaithful and illegal practices, by 
gross and repeated negligence, or flagrant, wilful and un- 
justifiable disobedience, by incapacity brought upon him 
by his own fault, or palpable wiint of skill in his pro- 
fession ; but the causes of removal should be evident, 
strong, and legally important^ It has also been con- 
sidered that the ground upon which the contract may 
thus be rescinded by the master, for incompetency, is an 
actual or constructive fraud of the seaman in representing 
himself competent ; but if the master took him with a 
previous personal knowledge of his capabilities, he can- 
not afterwards displace him for want of professional skill 
alone*^ This must be restricted, however, to the case 
of a party originally shipping in the character of mate, 
or other particular capacity, and making his contract for 
the office; for it seems that temporary appointments 
made by the master during the voyage are held more at 
his pleasure/ 

* Coruolato dd Mare^ ut sapra. 

* Jacobsen's Sea Laws, book 2, ch. 2. 

' Thompson y. Busch^ 4 Washington's R. 33S. Ath/ns t. Burrows^ 1 Pe* 
ters's Adm. R. 244. Mitchell t. The Orozimbo, 1 Feters's Adm. R. 250. 
See also Robinett y. The Exeter^ 2 Robinson's Adm. R. 261. 

* Mitchell V. The Orozirhbo, ut supra. 

B Wood et al. y. The Nimrod^ Gilpin's R. 83. — ^There is no positive rale 
of law, applicable to all cases, so far as I am informed, which requires that 
the mate should be possessed of the nautical skill and science of a nayi* 
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The general standing of officers, when they are sought 
to be afiected with charges of negligence, disobedience, 
or other offences, or incapacity, does not differ materially 
from that of the other seamen, except so far as the greater 
responsibility of their official stations requires of them 

gator. Much must depend upon the nature, objects and extent of the 
Toyage, as to whether the contract of the mate can be considered to imply 
that he is any thing more than a good seaman. In matters of insurance, 
it has been considered that the question whether, in order to the seawor- 
thiness of a vessel, the mate ought to be a navigator, capable in that par- 
ticular, as in all others, of taking the command, on the death or other re- 
moTal of the master, is a question oi fact for the jury. Lord Tenterden 
once instructed a jury, (Clifford v. Hunter^ 3 Carr. and Pa. 16,) that a ship 
is not seaworthy for a voyage from India to England, with no other person 
CO board capable of commanding but the captain ; and the jury so found, 
voder his Lordship's directions. But this doctrine has been strongly ques- 
tioned by some eminent jurists in this country. A case lately arose in 
Canada, upon policies of insurance on a voyage from Quebec to Jamaica 
and back, the vessel being a schooner of one hundred and fifty-six tons. At 
Jamaica, the master was removed, the mate promoted to his place, and one 
of the seamen, who could not write and was not what is called a navigator, 
was promoted to the station of the mate, and acted as such on the return 
voyage. The vessel was wholly lost on her return voyage in a violent 
storm, bat not from any fault or insufficiency of the person acting as mate, 
or any want of skill or knowledge in the person acting as master. The 
payment of the policies was resisted, on the ground that the vessel could 
not be deemed seaworthy, she not having on board a mate or any other 
person capable of taking the command in the event of an accident hap- 
pening to disqualify the master. Before the cause came on for trial in the 
Queen's Bench at Qu^ec, the plaintiffs took the opinions of Chancellor 
Kent, and Professor Greenleaf, of the United States, and the Attorney 
General of England, Sir J. Campbell. The last two of these eminent per- 
sons were of opinion that there is not any fixed rule of law which makes 
it necessary that the mate should be a navigator capable of keeping the 
ship's reckoning, in all cases, be the voyage what it may ; but that it was 
a question of fact for the jury upon the circumstances and nature of the 
particular voyage. Chancellor Kent's opinion was given somewhat more 
explicitly against the position of Lord Tenterden, and he also denies the 
existence of any such rule as that referred to. See Law Reporter^ vol. ii, 
p. 257, Boston, January, 1840. 

13 
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a propcNTtiooate degree of vigilance. Thus the offence 
of sleeping upon his watch, in the case of a common sea- 
man, is very serious ; in the case of a mate it would be 
far more serious.^ It seems, however, that the Courts of 
Admiralty will require a degree of evidence to inculpate 
an officer somewhat proportionate to his responsibilities* 
Lord Stowell has laid it down, that officers come before 
the court with' as strong a title to indulgence and favora- 
ble attention as common mariners, inasmuch as an injury 
done to their characters is of wider extent, and is attend- 
ed with consequences of a more serious nature* <^ These 
considerations,'^ he observes, " are sufficient to place offi- 
cers also under the particular protection of the Court ; 
at the same time, this must not be so understood in either 
case, as if the Court would show such a blind indulgence, 
as should overrule the real justice of the case ; it is only 
such an indulgence as the equitable considerations of 
public utility require, which can seldom in such cases, 
any more than in others, be separated from particular 
justice."' 

The mate, as the next highest officer on board, suc- 
ceeds to the rights and authority of the master, in all 
cases where the latter is dead or absent.' The govern- 

1 By the Consolato, the mate wms forbidden to undrees himself, while 
sleeping, when in health; a provisioD which, though it cannot now be coa« 
sidered to form a rule in maritime serrice, marks the high degree of vigi- 
lance that has been exacted of these officers. Ch. 17, [62]. See also 
VOrd. de la Marine, liy. 2, tit. 7, art. 8. 

' Robinett y. The Exeter, 2 Robinson's Adm. R. 261. 

' Ome T. Tawnsend, 4 Mason's R. 541. The George, 1 Sumner's R« 
151. UniUd States v. Taylor, 2 Sumner's R. 584. The proposition stated 
in the text is true not only in respect to the government of the crew, &c., 
bat also in respect to the master's duties as agent of the owners. In Par" 
meter v. TodhunteTf 1 Camp. N. P. R. 541, Lord Elleaborough held that. 
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ment and management of the crew are devolved upon 
himi with the same rights and responsibilities as belong-* 
ed to the master : and if a seaman be wrongfully dis* 
missed bj him, on a temporary absence of the master, 
the owners are liable therefor, as the act of their agent.^ 
But while the master is on board, neither the mate, nor 
any other subordinate oflScer has authority to inflict pun«> 
ishment on a seaman, for any cause, or at any time, ex* 
eept when it is at the moment absolutely required by 
the necessities of the ship's service to compel the per** 
formance of duty.^ It has already been seen, that the 
presumption that all punishment, as such, proceeds from 
the authority of the master, is carried so fer, that he is, 
when present, presumed to adopt the conduct of his c^** 
cer, and is held liable as a joint trespasser, if the punish- 
ment is excessive, unless he interferes to prevent ojr 
restrain it.^ 

in case of capture and recapture, in the absence of the master, the mate 
had a right to hypothecate the ship for the purpose of paying the salvage 
to the receptors. When the mate succeeds to the master, by the death or 
other removal of the latter, he sues in the Admiralty for his wages, as a 
mate acting as master. The George^ 1 Sumner's R. 151. The Favorite^ 
2 Robinson's Adm. R. 233. 

' Ome V. Towntend^ 4 Mason's R. 541. 

' Thomas v. Lane, 2 Sumner's R. 1. United States t. Taylor^ Ibid. 584. 
Elwell V. Martin, Ware's R. 53. Ward y. Amesj 9 Johns. R. 133. Buder v. 
HtLeUan, Ware's R. 219. Rice v. The PoUy and Kitty^ 2 Peters's Adm. R. 
420. 

' Ante, p. 26. The authorities are the same as last cited. In Butier ▼. 
I/tLellan, where the master and mate were jointly sued in the Admiralty 
by a seaman for an assault and battery, and it appeared that the mate, by 
order of the master, assisted in some of the acts complained of, it was held 
that the mate might be justi6ed for assisting in obedience to the master's 
orders, though the conduct of the master might have been, on the whole, 
illegal and unjustifiable; and that the libel, in such case, might be dis- 
missed in respect to the mate, and he made a witness for the master. Bat 
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In respect to the responsibility of the mate for losses 
of the cargOy it may be said, that if he is guilty of gross 
negligence in any point which upon evidence is shewn 
to be peculiarly his duty, he alone is responsible. But 
otherwise, it seems that the responsibility is to be borne 
equally by all the crew, in proportion to their wages.* 
So too, it has been held in England, that if the mate 
interfere with the responsibility resting upon another 
person — as a wharfinger who is by the usage responsi- 
ble for the safe delivery of goods on board the vessel, 
and the mate, in his absence, undertakes to remove any 
merchandise, and it is lost, though by accident — the 
owners will have a right to deduct its value from his 
wages.* 

in ElwiU V, Martin^ it was held that if there be any eyideoee to incalpate 
the mate ia the illegal severity of the puaishment, or in the unjustifiable 
assault, the dismissal of the libel as to him cannot be demanded as a mat- 
ter of right. 

• WUswi V. The Belvidere, 1 Peter's Adm. R. 258. 

' The Ntu) Phcatix, H. Court of Admiralty, February, 1833, cited from 
Steele's Ship Master's Assistant, p. 16. (Lond. 1837.) 
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CHAPTER III. 

OF THE SUBSISTENCE AND SICKNESS OF THE MARINERS. 

It has already been stated that subsistence, unless the 
contrary is expressed in the contract, or implied in the 
usages of a particular trade — as it is in some of the fish- 
ing voyages of New England — is to be taken as part of 
the contract, and as wages paid in another form.^ From 
the earliest times, it has. been a maritime usage for the 
owners and master to furnish the subsistence of the mar- 
iners, as a part of the compensation for their services, and 
this usage seems to be universal, with a few local excep- 
tions. The ancient marine ordinances recognised this 
obligation of the master and owners, and, like the statu- 
tory law of modern states, entered into particular regula- 
tions of this general duty.^ The ordinance of Louis XI V, 
does not contain such regulations, but it enacts severe 

' Ante p. 27. 

' Lois D* Oleron, art. 17. Pardessus^ tome i, p. 335. Lais de Westcapdle^ 
Jdgement 17. Ibid. p. 381. Droit Mar. de Wisbuy, art. 32. Ibid. p. 483. 
Droit Mar. de la lAgue Anseatique, ch. 9, Rec^. de 1591, Pardessu$, tome 
ii, p. 510. The Consulate of the Sea has a chapter entitled, '^ of the sub- 
sistence which the master is to give the seamen," which enters into minute 
regulations respecting the food to be furnished on lay-days, and the changes 
to be observed on the solemn festivals of the church. Consolato del Mare^ 
ch. 100, [145] Pardessuif tome ii, p. 136. 
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penalties^ designed tcr protect the provisions of the ship 
against w<ist^ br loss, and an authority to the master to 
maJCe use of the private stores of any persons on board 
ivhctn' the ship's provisions failJ 

The Legislature of this country has so far regulated this 
general duty of the owners and master, as to provide 
that every ship or vessel of one hundred and fifty tons 
burthen, or more, bound on a voyage across the Atlantic 
ocean, shall, at the time of leaving the last port from 
whence she sails, have on board, well secured under deck, 
at least sixty galtons of water, one hundred pounds of 
salted flesh meat, and one hundred pounds of wholesome 
ship-bread, for every person on board such ship or vessel, 
over and besides such other provisions, stores and live 
stock, as shall, by the master or passengers, be put on 
board, and in like proportion for shorter or longer voyages ; 
and in case the crew of any ship or vessel, which shall 
not have been so provided, shall be put upon short allow* 
ance in water, flesh, or bread, during the voyage, the 
master or owner of such ship or vessel shall pay, to each 
of the crew, one day's wages beyond the wages agreed 
on, for every day they shall be so put to ^ott allowance, 
to be recovered in the same manner as their stipulated 
wages.' 



* VOrd de la Marine, liv. 2, tit. 1, art. 31, 32, 33, 34 ; tit. 7, art. 6, 7. 

' That every ship or vessel, belonging as aforesaid, bound on a voyage 
across the Atlantic ocean, shall, at the time of leaving the last port from 
whence she sails, have on board, well secured under deck, at least sixty 
gallons of water, one hundred pounds of salted flesh meat, and one hundred 
pounds of wholesome ship-bread, for every person on board such ship or 
vessel, over and besides such other provisions, stores and live stock, as shall, 
by the master or passengers, be put on board, and in like proportion for 
shorter or longer voyages ; and in case the crew of any ship or vessel, 
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The parties within the protection of this law are as 
well the seamen shipped in a foreign port, as those ship- 
ped at the port of departure.' The voyages within the 
operation of the law are all voyages across the Atlantic 
Ocean ; and I understand the words ^' and in like pro- 
portion for shorter or longer voyages," to extend the pro- 
visions of the law to all other voyages, in proportion to 
their duration.' The only ground for establishing a claim 
for extra wages, under the law, is a negligence in the 
master or owner in not furnishing the ship, before her de- 
parture from the last port whence she sails, with the 
quantity and species of provisions and water required.' 
If the provisions fail during the voyage, from inevitable 
accident, the master is not responsible. If he is called 
upon by the laws of humanity to dispose of part of them 
to a ship in distress at sea, and is thereby compelled to 
put his own crew on short allowance, there can be no 
claim for extra wages under the law, unless he receives 
a compensation for the provisions, in which event, it 



which shall not have heen so provided, shall he pat upon short allowance ia 
water, flesh, or bread, during the voyage, the master or owner of sochship 
or vessel shall pay, to each of the crew, one day^ wages beyond the wages 
agreed on, for every day they shall be so put to short allowance, to he re* 
covered in the same manner as their stipulated wages. Act U. S. 20 July, 
1790, ch. 56, sec. 9. 

> Gardner v. Ship New Jersey, 1 Peters's Adm. R. 22a See also Story's 
Notes to Abbot on Shipping, p. 1 35. 

* This construction of the law I am led to adopt, partly from the words 
themselves, and partly upon the use of similar words in the Act regt^ 
latmg passatger skips and vessels^ (Act U. S. 2d March, 1819, sec 3,) 
where a slight variation of phraseology clearly shows the intention of 
the Legislature to include all voyages, both across the Atlantic and ebe* 
where. 

' Mariners v. Tte Washington, I Feters*s Adm. R. 219. 
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would seem reasonable that it should be shared bj those 
at whose sacrifice it is obtained.^ 

Where the particular species of provisions specified in 
the statute can be procured at the port of departure, no 
equivalents can be admitted as substitutes. But it has 
been considered, in the District Court of the United 
States for Pennsylvania District, that in ports, where the 
specific articles cannot be obtained, other good and whole- 
some esculents may be substituted within the policy of 
the Act.' The contrary opinion, however, seems to have 
been acted upon in the District Court of the United 
States for South Carolina District, where it was held that 
a deficiency of bread was not compensated by a great 



^ " lo like manner,'' say the Laws of the Hanse Towns, ** it is forbidden 
to every master to sell the provisions of the ship, whether at sea or in a 
foreign country, save when it happens at sea that persons have need of 
them, to whom he ought to part with them /or the Christian charity of pre' 
serving their livesJ** ( Droit Mar. de la lAgue Anseatique, ch . 9, Rec^s de 1591, 
Pardessus, tome ii, p. 510.) The Marine Ordinance of Louis XIV. 
contained similar prohibitions against a sale of the provisions, with 
the same exception, which, however, was restricted to allowing a sale 
only when there should be a sufficiency left for the wants of the ship's 
company. {U Ord, de la Marine, liv. 2, tit. 1, art. 33. "The charily,*' 
says Valin, "which obliges one to assist a neighbor in distress, does 
not go the length of requiring that one should put oneself in the 
same predicament." (Valin, Com. tome i, p. 457, 458.) This is merely 
a paraphrase of the old maxim, '* charily begins at home," which has as 
little appropriate application to the duty of rendering assistance to per- 
sons in distress at sea, as it has to all other moral duties of benevolence ; 
if possible, even less. The true question, under which a master would 
justify his conduct towards his own crew, would be, whether the actual 
distress of others required him to part with a portion of his stores : and if 
such were the fact, I have no doubt that he would have a right to put his 
own crew on short allowance until he should reach a port where the pro- 
visions could be replaced, without incurring the penalty of the statute. 

' Mariners v. The Washington, 1 Peters's Adm. R. 219. 
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overplus of beef and water.* These two cases were 
for many years the only decisions in print upon this 
question arising under the statute ; ^ but in a recent case 
in the District Court of the United States for Maine 
District, Judge Ware observes that the statute does not 
in terms admit of any substitutes for the kinds of pro- 
visions prescribed; but that courts have thought that 
when a vessel happens to be in a port where it is not in 
the power of the master to obtain provisions of the 
amount and description directed by the law, other articles 
may be substituted which are of equivalent value ; and 
he refers to the case in Pennsylvania. " This tempera- 
ment," he adds, " has been introduced in the construc- 
tion of this statute, upon the reasonable presumption that 
the law does not intend to require of the master impossi- 
bilities. But when the courts by an equitable construc- 
tion have introduced a qualification, and liberated the 
owners from the penal operation of the law against its 
letter, they are bound to see that the substitutes offered 
are a full equivalent both in quantity and quality for those 
required by the text of the law ; the .more so, as the 
policy of the law addresses itself to the interests of hu- 
manity."' 

In a case of a vessel going to a port voluntarily, 
where bread, it is known, cannot ordinarily be obtain- 
ed, would it not be gross negligence in the master not 



* Coleman t. Brig Harriot^ Bee's Adm. R. 80. 

* The former was decided in 1806; and the latter in 1796. In the last 
edition of Abbot on Shipping, Mr. Justice Story observes that this question 
has never been a subject of discussion in the higher appellate courts of the 
United States, within his knowledge. Edit, 1829, p. 135, note. 

' The Mary^ Ware's R. 459. 

14 
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to take a full supply of bread at tbe port of departure ? 
Impossibility, in such cases, cannot apply as an excuse, 
where it ogght to have been foreseen and guarded, against. 

It has been considered that whether the required quan- 
tity of provisions is on board or not, it is the duty of the 
master to oversee and regulate their expenditure. It does 
not follow that because they are dealt out in fixed and 
limited quantities, that the men are put on short allow- 
ance. It must be shown that the allowance is not in a 
resonable amount ; not enough for the ordinary consump- 
tion of a man. What that reasonable quantity is, has not 
been determined by the statute. But in fixing the ra- 
tions of the navy, the Legislature have shown what they 
consider a proper allowance, and the courts have assumed 
it as the standard by which the allowance in the merchant 
service ought to be regulated.^ 

As the right to receive subsistence, so also the right of 
the seaman to be cured at the expense of the ship of 
sickness and injury occurring to him while in the ship's 
service, constitutes in the general maritime law a part of 
the contract for wages, and is a material ingredient in the 
compensation for his labor and services. This principle 
may be traced with remarkable uniformity through the 
marine laws and ordinances of all maritime states ; ^ it has 

' The Mary^ Ware's R. 460. Mariners v. The Washington^ 1 Pctcrs's 
Adm. R. 219. Gardner T. Ship New Jersey^ 1 Peters's Adm. R. 233. 

 Jugemens D^Oleran^ art. 6, 7, Pardessus, tome i, p. 327. Loisde West- 
capelle, Jugeroent 6, 7, Pardessus, tome i, p. 374. Droit Mar. de Wisbuy^ 
art. 20, 21, Pardessas, tome i, p. 473, 474. Droit Mar. de la Idgue^ Ansea- 
tique, art. 46, (Rec^s de, 1591,) Pardessus, tome ii, p. 521. Droit Mar. de 
la Suede^ ch. 12, Pardessus, tome iii, p. 141. Droit Mar. de Hamhourg^ art. 
30, Pardessus, tome iii, p. 374. Droit Mar. de la Russie, tit. 2, art 510, 
Pardessus, tome iii, p. 518. L*Ord^ de la Marine^ liv. 3, tit. 4, art. 11. 
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been recognised as a universal rule by the text writers 
of France and England/ and fully carried into effect by 
the courts in this country.* 

The subject is of so much practical importance, that 
it is material to state the principles of the general 
maritime law, which define the duties of the owner and 
master, and the rights of the seamen. In the first place, 
the sickness or injury, of which the mariner may claim to 
be cured at the expense of the ship, must occur to him 
in the service of the ship, and must not be occasioned by 
bis own faults or vices, or while absent upon his own 
business or pleasure, or without permission. Thus the 
Lawsof Oleron, of Wisbuy and of Westcapelle, provide in 
terms that the illness must occur in the ship's service.* 
The same limitation is to be inferred from the Laws 
of the Hanse Towns and the maritime law of Rus- 
sia;^ it is also contained in the French Ordinance, and 
Pothier and Valin, in commenting upon the provision, 
expressly define it as limiting the right of cure to dis- 
eases occurring naturally, while in the service of the ship. 



Code de Commerce^ art. 262, 263, (liv. 2, tit. 5.) Jacobsen's Sea Laws, 
book 2, ch. 2. Act 5 and 6 Wm. 4, ch. 19, sec. 18. 

* ValiD, Com. tome i, p. 721, et seq, Sautayra, Svr Code de Com* p. 171, 
(Paris, 1836.) Pothier, Louages Mar. n. 188, 189, 190, 191. Molloy, book 
2, ch. 3, sec. 5. Abbot on Shipping, part 2, ch. 4, sec. 14. 2 Brown Ciy. 
and Adm. Law, 182, 183, 184. 

* Harden t. Gordon, 2 Mason^s R. «541. Reedy. CanJUldy 1 Sumner's R. 
195. Pierce ▼. The Enterprise, Gilpin's R. 435. Walton v. The Neptune, 
Peters's Adm. R. 142, 152. The Ktmrod, Ware's R. 9. The Forest, Ibid. 
430. 

' Jugemens D* Oleron, art. 7. Droit Mar. de Wiehuy, art. 21. Lois de 
Westcapelle, Jugemenl l,ut supra. 

^ Droit Mar. de la Idgue, Ass. art. 46* tU supra. Droit Mar. de la Rustie^ 
tU supra. .'...'. r ..; - 
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and not by debauchery or crime.' In fact, several of the 
elder ordinances give instances in which the cure is ex- 
cluded from being a charge on the ship ; as where the 
seamen go on shore without permission, and get intoxi- 
cated and thereby injured:* and the same exclusion of 
the case of absence without leave is made in the French 
law.' 

> UOrd. de la Marine, Ut. 3, tit 4, art 11. Valin, Com. tome i, p. 721, 
et seq. Pothier, Louages Mar. n. 190. 

' Jugemens D^Oleron, art. 6. Lois de WtsteapdU, art. G. Droit Mar- de 
Wi^tdy, art. 20, tU supra. 

* UOrd, de la Marine, liv. 3, tit. 4, art. 12. Code de Commerce^ art. 
264. The principle by which the cure of injuries, occurring in the 
serrice of the ship, is made a charge on the vessel, obviously in* 
dudes wounds and injuries, received in its defence against pirates or 
an enemy. These are in the first instance a charge upon the vessel; 
whether they ought not also to be considered as general average upon 
ship and cargo, does not seem to me to be entirely beyond doubt Mr. Ste- 
vens enumerates these claims for general average among those which are 
'< disputed or doubtful;" and in a note he cites the case of Taylor et aLv. 
Curtis, (4 Camp. N. P. R. 337,) in which, among other items claimed as 
general average — such as damage to the vessel, in an engagement, and 
expenditure of powder, &c.,-rone for the cure of seamen wounded in de- 
fence of the ship was also rejected ; and the American Editdt of Stevens 
and Benecke also states that these claims are not subjects of contribution 
in general average in Great Britain and the United States. (Stevens and 
Benecke on Average, by Phillips, p. 86, 87, n.) It may not be the practice, 
in either country, to treat these claims as general average; and if the 
learned Editor acquiesces in the principle on which they are rejected, I am 
not disposed to controvert so respectable authority. But I cannot forbear 
to call the reader's attention to the provisions of the French law, and the 
principles on which the French jurists vindicate those provisions. The 
cure of seamen thus wounded is declared positively to be a subject of gene- 
ral average, both in the Ordinance of Louis XIV. and the Code Napoleon. 
(VOrd. de la Marine, liv. 3, tit. 4, art. 11. Code de Commerce, art 263.) 
The commentators assign as the reason for this provision, that the injury 
is received in exertions for the common safety of both ship and cargo. 
This fact might not alone be decisive; because the ordinary ship's duty in- 
volves the safety of both ship and cargo, and Pothier admits that injuries 
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The extent of the right of cure is defined by the for- 
mulary in which the principle is stated, when it is said 
to apply to all sickness and injuries occurring while the 
party is in the ship's service. The rule does not em- 
brace any distinction as to the place where the sickness 
or injury may occur — whether on the voyage, in a for- 
eign or a home port. The voyage, so far as the seamen 
are concerned, is deemed to commence, when they are 
to perform service on board, and to terminate, when 
they are discharged from farther service. All that the 
rule requires is, that the sickness or injury should not be 
occasioned by their own fault.^ What is comprehended 

received in the ordinary senrice {manmtvre) of the ship are not a charge on 
any thing but the ship itself. The reason is, that all the ordinary service 
of the ship is due to the cargo, by the contract for the carriage. Bat that 
contract does not include an implied stipulation against a great and extra- 
ordinary peril, such as an attack by an enemy, any more than against ex- 
traordinary perils of the sea. These are both commonly excepted out of 
it. The senricesy therefore, are extraordinary, for the common preservation 
of vessel and cargo from a peril, against which the former does not ex- 
pressly or by implication warrant the latter. Moreover, Pothier adds the 
limitation, {hat unless the injury is received in an actual combat, and of 
course unless the cargo is actually saved, by that combat^ from falling into 
the hands of the assailant, there is no claim for general average. If these 
two requisites concur, he is of opinion that all injuries, whether received 
in arms, or in performing the general ship's duty, during an actual engage- 
ment, and whether received by the master, officers, crew, or passengers, 
ought to be general average. (Pothier, Louages Mar. n. 143, 191. See also 
Valin, Com. tome i, p. 721. Sautayra, Sur le Code dt Com. p. 171, edit. Paris, 
1836; and Story J., in Reed v. Canfield^ 1 Sumner's R. p. 203, arguendo.) 
It may here be mentioned, that it was considered in the case just cited, that 
when the expenses of curing a seaman would be properly a charge on the 
ship alone, the principle is not altered by the fact that the seaman is in- 
terested in the cargo, or rather in the proceeds of the cargo, (as is the case 
in whaling voyages,) so as to make it a general average upon ship and 
cargo ; for his interest is not that of a partner. 
' Reed et al. v. Canfield, 1 Sumner's R. 195. In this case, a seaman's 
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in the rule, as that which the owners are bound to fur- 
nish, is not nierely medicine and medical advice, but 
nursing, diet and lodging, if the seaman, with or without 
his own consent, be carried on shore.^ On the other 
hand, the nile is limited to the cure of the sickness or 
injury, and does not include any compensation, or allow- 
ance for the effects of the injury. So far, and so far 
only, as expenses are incurred in the cure, whether they 
are of a medical or other nature, for diet, lodging, nurs- 
ing or Other assistance, they are a charge on the ship. 
When the cure is completed, so far as the ordinary medi- 
cal means extend, the owners are free from all other 
liability.* 

The right to be cured at the ship's expense extends 
to the mate,^ and it has been thought that the master 
also is included. There is, at least, no authority to the 
contrary, so far as my researches have extended. " So 
far as the reason and policy of the law go," says Mr. 
Justice Story, " I can perceive no difference between the 
case of the master and the case of any of the other offi- 
cers, or crew of the ship. The interest of the ship-own- 
er is equally promoted in each case by a speedy recovery 
^nd return to duty ; and the benefit is even of a higher 

feet were frozen while in the ship's boat, under the following circamstan- 
ces. The ship, on her re tarn voyage, had arrived at the outer harbor of 
her home port, where she came to anchor. The libellant, who had not 
been discharged, went in the boat, with others of the crew, to put the 
mates on shore, and on the return to the ship, his feet were frozen. The 
court held, that the voyage was not completed, and that the injury occurred 
in the service of the ship. 

' Lrns D'Oleron, art. 7. Harden v. Gordon, 2 Mason's R. 541. 

' Eeed v. Canfield, ut supra. 

* The Brig George, 1 Sumner's R. 151. 
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nature, both for the ship and the voyage. The super- 
intending care and control of the master over all the 
ship's concerns is of the last importance to the interests 
of the ovi^ner. It must be a sad and narrow policy, utr 
terly at variance with the liberal forecast of the maritime 
law, to make the master perpetually halt in his duty from 
the fear of incurring unreasonable personal expenses, and 
thus endanger the solid interests of the voyage." * 

In recognition of the general principles of the maritime 
law, and as a regulation of the general duty of the mas- 
ter and owners, Congress have provided, " That every 
ship or vessel, belonging to a citizen or citizens of the 
United States, of the burthen of one hundred and fifty 
tons or upwards, navigated by ten or more persons in 
the whole, and bound on a voyage without the limits of 
the United States, shall be provided with a. chest of 
medicines, put up by some apothecary of known reputa? 
tion, and accompanied by directions for administering 
the same ; and the said medicines shall be examined by 
the same or some other apothecary, once, at least, in 
every year, and supplied with fresh medicines in the 
place of such as shall have been used or spoiled ; and in 
default of having such medicine chest so provided, and 
kept fit for use, the master or commander of such ship 
or vessel shall provide and pay for all such advice, medi- 
cine, or attendance of physicians, as any of the crew 
shall stand in need of in case of sickness, at every port 
or place where the ship or vessel may touch or trade at 
during the voyage, without any deduction from the wages 
of such sick seaman or mariner."* 

1 The Brig George, 1 Sumner's R. 151. 

' Act U. S. 20 July, 1790, cL 56, sec. 8. The burthen of proof of the 
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By a subsequent Act, the provisions of this statute are 
extended to vessels of seventy-five tons, or upwards, nav- 
igated with six persons, or more, in the whole, bound 
from the United States to any port or ports in the West 
Indies.' 

How far this statute provision affects the general right 
of the mariner to be cured at the ship's expense, has 
been a question of some difficulty ; but the result of the 
cases which have been litigated has been to give it a 
clear construction upon some of the points arising. 

The Act applies only to advice, medicine and attend- 
ance of physicians. If the medicine chest and directions 
are regarded as a substitute for the regular administra- 
tion of medical advice, then the Act manifestly contem- 
plates that the sick seaman is on board, or in a situation 
to command the use of the medicine chest and direc- 
tions. It cannot therefore be intended to apply to cases 
vvhere the seaman is removed on shore, and is deprived 
of these benefits. If he is removed on shore, for the 
convenience of the ship, whether with his own consent, 
or without it, if he does not draw his medicines from the 
chest, or use the medical directions, his expenses for 
medicines and medical advice remain a charge upon the 
ship.* It has been further held, that, although the sea- 
man may remain on board, yet if there be no person on 
board by whom the medicines can be administered, or, 

sufficiency of the mediciDe chest is always upon the owner. The Mmrod^ 
Ware's R. 9. The Forest, Ibid. 420. ' 

» Act U. S. 2 March, 1805. 

' Harden v. Gordon, 2 Mason's R. 541. The Brig George, 1 Sumner's 
R. 151. Walton t. The Enterprise, 1 Peters's Adm. R. 152. Hastings y. 
The Happy Return, Ibid. 256, note. The Forest, Ware's R. 420. 
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what amounts to the same thing, no person of such intel- 
ligence and discretion that it would be safe to intrust 
him with a duty of so much delicacy and responsibility, the 
sick seaman is entitled to the attendance of a physician 
on board, and to have the physician's charges paid by 
the owners.^ But in the case of an ordinary sickness, 
not infectious or dangerous to the crew so as to render a 
removal from the ship prudent or necessary, and when 
no such removal is made, and the ship is provided with a 
proper medicine chest and directions, it has been held by 
another learned judge that physician's charges for attend- 
ance on board are to be paid by the seaman incurring them.* 
Now the question recurs, whether the mariner is entitled 
to be put on shore, at his own request, from a vessel 
properly provided with a medicine chest and directions, 
and to have his physician's charges paid by the owners, 
in any and what, circumstances ? He had the right, un- 
questionably, at the maritime law, to be put on shore, in 
cases of serious and dangerous disease, requiring the com- 
forts and advantages of a lodging on shore and the at- 
tendance there to be procured. The ancient marine or- 
dinances formerly cited upon this subject, which are evi- 
dence of the maritime law, with marked uniformity, di- 
rect the master to place the seaman on shore, in an inn. 



* The Forestf Ware's R. 430. In this case, the master, mate, and four 
of the seamen were sick with the yellow fever at the same time. The 
Coart considered, that in so malignant a disease, where there would be no 
safety in sending a common sailor to the medicine chest with the printed 
directions to serve out the medicines, the benefits of the medicine chest 
and the directions were really inaccessible to the mariner, and could not 
therefore be held to answer the purpose of a substitute for regular medical 
advice, if that is to be regarded as the purpose of the statute. 

* Holmes v. Hutchinson^ Gilpin's R. 447. 

15 
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and procure for him a nurse, or give him an attendant 
from the ship, when he is so ill that he ought not to re- 
main on board.^ Does the act intend that the medicine 
chest and directions, under any and all circumstances, 
shall be acquiesced in by the seaman as a substitute for 
those benefits which he enjoyed by the maritime law ? 
Does it give the master a right to put him on shore, for 
the convenience of the ship, and not leave the mariner 
any right to be put on shore for his own comfort and 
safety, in a disease that is simply dangerous to himself, 
without being infectious to the rest of the crew ? The 
rational view of this act seems to be this ; that it 
is a new provision, auxiliary to the maritime law, en- 
larging the means of recovery, by requiring the owners 
to provide a medicine chest and directions for the use of 
the ship during the voyage, so that the seamen taken 
sick at sea may not be without any means of obtaining 
suitable remedies. It will be generally conceded that the 
legislature intended a benefit to the seamen ; and it is 
only in this view that any benefit can follow fix)m the 
provision ; for, in any other view, it narrows their former 
rights. The medicines and directions may be of great 
utility at sea : but in port, in serious and dangerous dis- 
orders, when brought into comparison with the advan- 
tages of regular medical advice, they are of no com- 
parative benefit whatever.^ So that, admitting the med- 

' See the marine ordinances cited ante, 

* This was the coarse of reasoning of the court in the case of Harden r. 
Gordon^ 2 Mason's R. 541. In a more recent case in the same court, Mr. 
Justice Story, referring to his former opinion, observes : " I then had, and 
continue to have, great doubt, whether the act ought to have been allowed 
to have any operation as an exception out of the maritime law ; and 
whether the provision for a proper medicine chest was not merely directory, 
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icine chest and directions to be intended by the act as a 
substitute for the attendance of a physician, they can 
only be so in cases and under circumstances where they 
are an equivalent, and can safely and properly be relied on 
alone. If learned judges have held that the medicines 
are of no avail, where there is no person on board by 
whom they can be safely administered ;' or where, for 
the convenience of the ship, the mariner is removed be- 
yond their reach f there seems to be no good reason why 
they should not also fail to be a substitute for regular 
advice, where the master cannot, or ought not, from the 
nature and severity of the disease, to assume the respon- 
sibility of treating it himself under the directions. Cases 
requiring surgical aid, and many others, may be supposed, 
in which the directions are of no benefit whatever, and 
which no master should undertake to manage; at the 
same time, the health of the crew, or the convenience of 
the ship, may not require the sufferer to be removed ; yet 
it would be little short of barbarity to retain him on 
board, or to compel him, where he before had the right 
of going on shore for cure at the ship's expense, to subt 
mit to the imperfect and inadequate remedies on board, 
or to bear the expenses of better remedies himself. 
Upon the whole, I concur in the opinion of a learned 
judge of great experience and learning, that " the regu- 
lation of the statute is limited to the ordinary cases of 
illness on board the ship, a sickness of such a chars^cter, 

and the omission made penal upon the master personally, without the 
slightest intention on the part of Congress to interfere with the general 
duties and responsibilities of the owners, created by the maritime law." 
Th£ Brig George, 1 Sumner's R. 151. 

* 7%£ jPor«/, Ware's R. 42a 

* Hardm v. Oardon, 2 Mason's R. 541 . 
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that the patient may be and is kept on board, and re- 
ceives, or may receive, the benefit of the medicine chest 
and directions, and the advice and assistance of the mas- 
ter of the ship, or some other competent person attached 
to the ship, in the application of the medical .directions 
accompanying the chest, and such nursing and attend- 
ance as the situation of the ship may admit." ^ 

The legislature has also made provision for the relief 
of sick and disabled seamen in our own ports, by the 
erection and maintenance of temporary and permanent 
hospitals. The master or owner of every ship or vessel 
of the United States arriving from a foreign port into 
any port of the United States, is required, before such 
ship or vessel is admitted to an entry, to render to the 
collector a true account of the number of seamen that 
have been employed on board such vessel since she was 
last entered at any port in the United States, and to pay 
to the collector at the rate of twenty cents per month for 
every seaman so employed ; which sum the master or 
owner is authorized to retain out of the wages of such 
seamen.^ The same provision is made in the case of 
seamen employed in the coasting trade ; the master is 
required to render to the collector, whenever the vessel's 
enrollment or license is renewed, a true account of the 
number of seamen, and the time they have severally been 
employed on board, since the former license was taken 
out, and to pay the same sum of twenty cents per month 
for each seaman ; and if a false account is rendered, the 
master subjects himself to a penalty of one hundred dol- 

» Per Davis J., District Court U. S. Mass. District, in Lamson v. WestcoU^ 
(same case as The Brig George,) Appendix to 1 Sumner's R. p. 591. 
* Act U. S. 16 July, 1798, chap. 94, sec. 1. 
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lars.^ The moneys thus collected constitute a fund, un- 
der the management of the President of the United 
States and directors appointed by him, for the support of 
marine hospitals in the several districts, to which all mer- 
chant seamen, becoming sick or disabled, have a right to 
resort for temporary relief and maintenance.^ But these 
provisions do not supersede the right of the seamen un- 
der the general maritime law to be cured at the expense 
of the ship to which they belong of all sickness or injury 
occurring to them while in the service of that ship. They 
are intended as auxiliary to the maritime law, and to 
reach cases where that law gives no relief.^ 

^ Act U. S. sec. 2. By a subsequent act, a similar provision is extended 
to the persons employed on boats, rafts, or flats, going down the Mississippi 
river to New Orleans. Act U. S. 3 May, 1802, ch. 51, sec. 3. 

' The several acts on this subject will be found in the Appendix. 

' Reed el al, y. Canfield^ 1 Sumner's R. 200. It seems that these acts 
have been practically construed not to impose upon ships or vessels in the 
whale and other fisheries the payment of hospital money ; and that, there- 
fore, the seamen employed in those fisheries are presumed not to be enti- 
tled to the benefit of the hospitals. In the case just cited. Story J. inti- 
mated that all seamen, (and whalemen and fishermen are seamen in the 
sense of the maritime law,) might be within the scope of the acts ; and if so 
DO executive instructions could lawfully narrow them. But the point was 
not decided* 



CHAPTER IV. 

OF OFFENCES AGAINST THE DISCIPLINE AND ECONOMY 
OF THE SHIP AND THE PUBLIC LAW. 

It has already been seen, in a former chapter, that the 
relation between the master and crew of a merchant ves- 
sel places in the hands of the former the reins of a strict 
discipline, required by the nature of the service ;* and 
it is also to be observed, that the relation of both 
master and crew to the owners of the ship and of the 
cargo, being of a highly fiduciary nature, imposes upon 
them very important duties and responsibilities, peculiar 
to this relation, the breach of which is attended with pe- 
culiar and appropriate penalties, established partly by 
statutory provisions and partly by the general maritime 
law. Some of the acts which the master or mariners 
may commit, in violation of their duty to the owners of 
the ship or of the cargo, are included in the law of this 
country and of England under the generic term barratry; 
which signifies any fraudulent act of the master or mar- 
iners, committed to the prejudice of the owners of the 
ship or cargo.^ The term barratry, however, belongs 
strictly to the law of marine insurance, and not strictly 

^ Ante^ part 2, ch. 1. 

' Abbott on Shipping, p. 138. Earle t. Rawcroft, 8 East's R. 126. See 
also the elaborate note to Abbot, by Story J. p. 138, note 3, edit. 1829| and 
the American authorities there cited. 
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to the relation of the master and mariners simply to the 
owners, when considered apart from the rights and inter- 
ests of underwriters. But from the great importance of 
protecting these latter interests, as well as the general 
interest of owners, and to preserve, if I may so call it, 
the public peace of the ocean, many of the offences 
which fall under the head of barratry have been made 
punishable by special enactments. There are yet other 
ofiences, of serious prejudice to the interests of the 
voyage, which, as between the owner and the insurer, 
would not come under the head of barratry; but for 
which suitable penalties are found in the statutory or 
the general law, having in view the immediate interests 
of the owner and of the voyage. Dismissing, therefore, 
the consideration of barratry, as a subject belonging to 
the law of insurance, I now proceed to enumerate, vrith 
their proper definitions, those offences which violate the 
discipline and economy of the ship, and the penalties 
attached to each, by statute or by the general law. 

But before proceeding to this enumeration, it is to be 
remarked, that penalties and punishments are applied 
to maritime offences, in three modes : firsts by the public 
tribunals acting judicially upon the offender ; secondly^ 
by the general authority of the master to punish or dis- 
miss the delinquent ; and thirdly^ by a principle, peculiar 
to the maritime law in respect to the range of its applica- 
tion, upon which a total or partial forfeiture of wages 
may be enforced by the master or owner, according to the 
nature of the misconduct. 

1. The offence of wilfully and corruptly casting away, 
burning, or otherwise destroying the ship or vessel, to 
which the party belongs. 
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The act of Congress of the 26th of March, 1804, 
provides "that any person, not being an owner, who 
shall, on the high seas, wilfully and corruptly cast away, 
burn or otherwise destroy any ship or vessel, unto which 
he belongeth, being the property of any citizen or citi- 
zens of the United States, or procure the same to be 
done, shall suffer death." ^ To " destroy a vessel," within 
the meaning of this statute, has been construed to be to 
unfit her for service, beyond the hope of recovery by or- 
dinary means. This, as to the extent of the injury, is 
synoymous with " cast away ;" it is the general term. 
Casting away is, like burning, a species of destruction. 
Both of them mean such an act as causes the vessel 
to perish, to be lost, to be irrecoverable by ordinary 
means.^ 

2. The offences of piratically and feloniously running 
away with the ship, or vessel, or cargo ; of voluntarily 
yielding up the ship or vessel to a pirate ; of hindering 
and preventing the master from fighting in defence of 
the ship or cargo, and of making a revolt, upon the high 
seas, or in any river, haven, basin, or bay, out of the Ju- 
risdiction of any particular State of the United States. 
These are all capital offences, by the act of Congress 
30th of April, 1790, ch. 36, which declares "that if 
any person shall commit upon the high seas, or any river, 
haven, basin, or bay, out of the jurisdiction of any par- 
ticular State,^ murder, or robbery, or any other offence, 
which, if committed within the body of a county, would, 

> Act U. S. 26th March, 1804, sec. 1. 
* United States y. Johns, 1 Washington's R. 363. 
' These words have been construed to mean out of any particular State 
of the United States. The United States t. Furlong, 5 Wheatoii*8 B. 184. 
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by the laws of the United States, be punishable with 
death ; or if aaj captain, or mariner of any ship, or other 
vessel, shall {Mratieally and feloniously run away with 
such ship or vessel, or any goods c^ merchandise to the 
value of £fty dollars, or yield up such ship or vessel vol* 
untarily to any pirate ; or if any seaman sha^ lay vident 
hands npon his commander, thereby to hinder and pre-^ 
vent his fighting in defence of his ship, or goods com* 
Bditted to his trust, ot shall make a revolt in the ship ; 
every such offender shall be deemed, taken and adjudged 
to be, a pirate and felon, and being thereof convicted, 
shall suflfer death.'' ^ 

The ofiences named in this section, which are appiica* 
Ue to the relation of the crew to their own vessel and 
owners, are those enumerated at the head of the forego* 
ing paragraph. To constitute piracy within the statute, 
by running away with the vessel, or any goods or mer* 
chandise to the value of fifty dollars, personal force and 
vicdence are not necessary. It is sufficient if the running 
away be with an intent to convert the same to the taker's 
use against the will of the owner, or animo farandi. 
The statute has in view the prevention of atrocious vio* 
lations oi trust, by persons standing in particular relations 
to the sfaip.^ The next offence, that of vcduhtarily yield- 
ing up the vessel to a pirate, has not received any judicial 
interpretation, so far as I am informed. No great doubts, 
however, of its meaning, can attach to the clause, which 
seems to mtend cases where the party voluntarily yields 
to the attack or attempt of a piratical force, without the 

^ Act United States, 30th April, 1790, ch. 36, sec 8. But the punishment 
ftx making a revi^t is now changed. See infra^ p. 128. 
• The UmUd State* t. TuUy, 1 G^ttuoft's B. 247. 
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resistance which his relation to the ship imposes upon 
him the duty of making. The next offence, that of lay- 
ing violent hands upon the master to hinder and prevent 
his fighting in defence of the ship, or cargo, contemplates 
the use of personal force and violence against the master, 
for the purpose described. Whether the offence would 
be equally committed, by a technical assault, by menacing 
to shoot with a gun, or wound with a cutlass, without 
an actual imposition of hands, might unfortunately be 
questionable, upon the words used in the statute. That 
such an assault ought to come within the same mischief 
of the act, as the laying of violent handsy and would 
equally well accomplish the same purpose, is most obvious ;^ 
and yet the unfortunate expression of the statute seems 
to be strictly descriptive and exclusive. The last offence, 
of making a revolt in the ship, has also not received any 
direct judicial construction, within my knowledge. In a 
case occurring in the Circuit Court of Pennsylvania, in 
1815, Washington J. said that he had always considered 
that to make a revolt was to throw off all obedience to 
the master; to take possession by force, of the vessel, by 
the crew ; to navigate her themselves, or to transfer the 
command to some other person on board ; and that a 
revolution, going to such an extreme, appeared to him to 
bear a strict analogy to treason against the State ; amount- 
ing to a falling off from the allegiance due from an infe- 
rior to a superior. Still, he would not instruct a jury by 
a positive definition of a capital offence, not clearly de- 
fined in the statute, where the prisoner was indicted for 
a less offence, the definition of which was clear.* But 

' Holding of fists to strike the captain is so near an act of mutiny, that it 
will justify the captain in striking the first blow. The lAma^ 3 Hag. R. 253. 
' The United States t, Sharp, 1 Peters's Circ. C. R, 118. 



PIRATICAL CONFEDERACY, ETC. 123 

we may safely extract the definition of making a revolt 
from the cases where the courts have defined the endeavor 
to make a revolt, an ofience created by a subsequent sec- 
tion, and presently to be considered. In the one case, 
the ofience is committed by the actual doing and accom- 
plishment, of that which, in the other, is attempted to be 
committed. It is then, to overthrow the legitimate au- 
thority of the master, to remove him from his command, 
or against his will to take possession of the vessel, by as- 
suming the government and navigation of her, or by trans- 
ferring obedience firom the lawful commander to some 
other person. But this ofience is now fiirther defined 

by another statute.^ 

3. The ofifences of confederating, attempting, or en- 
deavoring, to compel any officer or mariner to yield up, 
or run away v^dth the vessel, or cargo, or to turn pirate, 
or to go over to, or confederate with a pirate, knowing 
him to be such ; of furnishing such pirate with ammuni- 
tion, stores or provisions; of consulting, combining, con- 
federating, or corresponding vnth any pirate or robber on 
the seas, knowing him to be guilty of any such piracy or 
robbery ; of confining the master, or endeavoring to make 
a revolt in the ship ; — these are all punishable by impris- 
onment for a term not exceeding three years, and by a 
fine not exceeding one thousand dollars."* 

^ The United States v. Kelly^ 11 Wheaton's R. 417. See also the cases 
cited infra^ defining the endeavor to make a revolt, and the new act of 1838, 
infra, p. 128. 

' Act U. S. 30th April 1790, ch. 36, sec 12. <*If any seaman or other 
person shall commit manslaughter upon the high seas; or confederate, or 
attempt, or endeavor, to compel any commander, master, o£Eicer, or mariner 
to yield up, or run away with any ship or vessel, or with any goods, wares, or 
merchandise, or to turn pirate, or to go over to, or confederate with pirates, or 
in any wise trade with Bjny pirate, knowing him^to be such, or shall furnish 
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The two last of these ounces, are of the most frequent 
occurreace, and have received ample interpretation in the 
courts. 

The offence of confining the master is not limited to 
mere personal restraint by seizing him and preventing the 
firee movements of his body, nor to imprisonment in any 
specific place* It is equally a confinement mdiin the 
Act, to fN-event him firom free movement about the ship, 
by force or intimidation, as by limiting him to walking 
on a particular part of the deck by terror of bodily injury, 
or by present force. If he is surrounded and prevented 
from moving where he pleases, according to his rights or 
duty as master, under threats of force, or if he is restrained 
from going to any part of the ship, by an avowed deter- 
mination of the crew, or c^ any part c^ them, to resist him, 
and to employ adequate force to prevent it, these fail 
within the meaning of confinement.' So too, if the mas* 
ter is restrained from performing the duties of his station, 
by such mutinous conduct of his crew as would r^asona- 
ably intimidate a firm man, it is a confinement, and if he 
is compelled to go armed about the ship, from reascmaUe 

sQch pirate with any ammunition, stores, or provisions of any kind ; . . . . 
or if any seamen shall confine the master of any ship or other vessel, or en- 
deavor to make a revolt in such ship ; sudi person or persons, &c. shall hm 
imprisoned not exceeding three years, and fined not exceeding one thousand 
dollars." The term " seamen," in this act, is not confined merely to those 
who have signed the articles, but it comprehends also seftmeD of the United 
States, put on board a vessel of the United States, by a consul, to be returned 
to this country. United States v. Sharp et al. (1 Peters's Circ. C, R. 116.) 
The mate is a seaman within the Act, ( TJmted States v. Hemmer, 4 Mason's 
B. 105,) and the cooper, {VmUd Suues v. Ttoi^on, 1 Sumner's R. 168.) 
Bui the punishment for some offences is now extended to five yeare' iv^ 
prisonment and the fine of 4$1000. See infra^ p. 128. 

^ JhuUd States v. Hemmer et a/^4 Mason's R. 105. Same v. Smiihet oL^ 
3 Waahington'e R. 78. Same v. Skar^ H al, I Peters's Circ. C. R* 1^. 
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fear for his own safety, although not actually molested, it 
is a confinement.' So too, seizing the person of the master, 
though but for a minute or two f and seizing him though 
only temporarily, and for the purpose of inflicting upon him 
personal chastisement,^ are within the meaning of the Act. 
But the restraint, whether moral or physical, must be an 
illegal restraint. If the master is about to do an illegal 
act, and especially to do a felony, a seaman may lawfully 
confine or restrain him. So a seaman may confine the 
master in justifiable self defence. If the master assault 
him without cause, he may restrain the master with so 
much force, and so long, as is necessary for this purpose. 
And, if he is suddenly seized by the master, and without 
any intention of restraining him of his liberty, firom the 
mere impulse of nature, he takes hold of the master, to 
prevent any injury, for an instant only, and as soon as he 
may, he withdraws the restraint, so that the act may be 
fairly deemed involuntary, it might not perhaps, be deem- 
ed an offence within the Act, even though the seizing by 
the master was strictly justifiable : for the will must 
cooperate with the deed. But if the seizing by the mas- 
ter be justifiable, and he does not exceed the chastisement 
which he is by law entitled to inflict, then the seaman 
cannot restrain him, but is bound to submit ; and if he 
does hold die master in personal confinement or restraint, 
it is an offence within the statute.^ 

The offence of endeavoring to commit a revdt had not 
been defined in the Act, and a judicial construction alcme 

^ Untied States r. Bladen, 1 Petera's Ciic. C. R. 213. 

' United States 7. Bladen, at rapra. 

* United States v. Socage, 5 Mason's R. 460. 

^ United States r. Thompson, I Sumner's R. 168. 
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could determine it. The Supreme Court of the United 
States, in I8269 held that it was competent to the Court 
to give a definition of it, and that it consists in the en- 
deavor of the crew of a vessel, or any one or more of 
them, to overthrow the legitimate authority of the com- 
mander, or against his will to take possession of the ves- 
sel by assuming the government and navigation of her, 
or by transferring their obedience from the lawful com- 
mander to some other person.^ It had been supposed 
that the terms of this definition did not include cases 
where the seamen merely conspired together not to do 
duty on board, until the master had. complied with their 
wishes in respect to some particular object, without aim- 
ing at an actual removal of him by physical force, from 
the command of the ship. But in a subsequent case in 
the Circuit Court of the United States for Massachusetts 
District, Story J. explained that such was not the under- 
standing of the Court when that definition was laid 
down. "The language," said he, "does not import 
that the removal from command must be by physical 
force. The Court look to the fact, whether there is an 
overthrow of the master's authority, or a removal of him 
from his command, intended ; and not to the mode by 
which it is accomplished. The overthrow of authority 
may be just as complete, the removal from command 
may be just as effectual, by a universal disobedience to 
all orders, producing an actual suspension of the master's 
authority or command, as by actual force, or personal 
imprisonment, or driving the master on shore." * 

» United States v. Kelly, 11 Wheaton's R. 417. 

' United States y. Haines etal,f5 Mason's R. 272, et seq. See infra^ p. 
128, note. 
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The same learned Judge has repeatedly defined this 
offence, to be in effect an endeavor to make a mutiny 
among the crew of the ship, or to stir up a general diso- 
bedience or resistance to the authority of the officers. 
A mere act of disobedience to a lawful command of the 
officers is not of itself an endeavor to make a revolt ; but 
to amount to the offence, it must be combined with an 
attempt to excite others of the crew, either to a general 
resistance or disobedience of orders, or a general neglect 
and refusal of duty, or to resist a single lawful order of 
the master, or to compel him to yield up his authority m 
a single case,* Actual disobedience to some order given 
is not necessary to constitute the offence. If the crew 
have combined together to disobey orders and to do no ' 
duty, the offence is complete by such combination, al- 
though no orders have been subsequently given.' But 
it is not necessary that there should be any previous 
deliberate combination for mutual aid or encouragement, 
or any preconcerted plan of operations, to effect the ille- 
gal object. However sudden may be the occurrence, or 
unexpected the occasion, of such disobedience, or resist- 
ance, those who take a part in it, whether by words or 
by deeds, by direct acts of aid or assistance, or by en- 
couragement, or incitement, are in contemplation of law 
guilty of the offence. Their conduct, under such cir- 
cumstances, amounts to an endeavor to commit a revolt 



^ United States ▼. Smithf 1 Mason's R. 147. Same ▼. Hemmer, 4 Ma- 
son's R. 105. Same y. Gardner, 5 Mason's R. 402. Same v. Savage^ 
Ibid. 460. Same r. Tharif^son, 1 Sumner's R. 168. Same v. Cassedy, 
2 Samner's R. 582. 

' United States y. Barker, 5 Mason's R. 404. 
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by overthrowing, pro hoc vice^ the lawful authority of the 
commanding officer of the ship.^ 

The offences of mutiny and revolt, of an attempt at 
mutiny and revolt, and confining the master, have been 
further defined and punished by a subsequent statute.* 

^ United States y. Morrison et «/., 1 Sumnec^B R. 448. 

' Act U. S. 3 March, 1835, ch. 313, sec 1. That if any one or more of 
the crew of any American ship or vessel on the high seas, or on any other 
waters within the admiralty and maritime jurisdiction of the United States, 
diall unlawfully, wilfully, and with force, or by fraud, threats or other 
intimidations, usurp the oomooaitd of such ship or vessel from the master 
or other lawful commanding officer thereof, or deprive him of his authority 
and command on board thereof, or resist or prevent him in the free and 
kwfol exercise thereof, ot transfer such authority and oommaod t» amy 
other person not lawfully entitled thereto, every such person so ofiendin^ 
his aiders or abettors, shall be deemed guilty of a revolt or mutiny and 
felony ; and shall on conviction thereof be punished by a fine not exceeding 
two thousand doUars ; and by iroprisonment and eonfinement t» bar4 
labor not exceeding ten years, according to the nature and aggravation of 
the offence. And the offence of making a revolt in the ship, which now 
is, under and in virtue of the eighth section of the Act of Congress, passed 
the thirtieth day of April, in the year of our Lord one th4MMand sevvn hun- 
dred and ninety, punishable as a capita] offence, shaU, from and after the 
passage of this Act, be no longer punishable as a capital o£fence, but shall 
be punished in the manner prescribed in the present Act, and not other- 
wise. 

Sec 2. That if any one or more of the crew of any Americaa ship or 
vessel on the high seas, or any other waters, within the admiralty and 
maritime jurisdiction of the United States, shall eadeavor to make a revolt 
or mutiny on board such ship or vessel, or shall combine, conspire or con- 
federate with any other person or persons on board to make such revolt or 
mutiny, or shall solicit, incite or stir up any other or others of the crew to 
disobey or resist the lawful orders of the master, or other officer of such 
ship or vessel, or to refuse or neglect their proper duty on board thereof, or 
shall unlawfully confine the master, or other commanding officer thereof 
every such person so offending shall, on conviction thereof, be punidied by 
fine not exceeding one thousand dollars, or by imprisonment not exceeding 
five years, or by both, according to the nature and aggwvatien of the 
offence. 
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To sustain an indictment for an endeavor to commit a 
revolt under the second section of this new Act, a con- 
federacy or combination must be shewn between two 
or more of the seamen, to refuse to do further duty on 
board the ship, or to resist the lawful commaufds of the 
officers. 

4. Desertion is an offence of the gravest character, 
and stands next in the scale to those before enumerated. 
When a mariner has hired his services to a vessel for a 
de6nite voyage, he cannot abandon the vessel until that 
voyage is finished. The rescission of his contract, at his 
own pleasure, has always been denied to him, in all 
countries, for obvious reasons of policy. It has been 
guarded against by various penalties, in the maritime 
law of different States, some of the elder of which were 
of great severity, and all of them concur in the principle 
that desertion incurs a forfeiture of the wages antece- 
dently earned.^ 

Desertion, in the sense of the maritime law, is a quit- 
ting of the ship and her service, not only without leave, 
and against the duty of the party, but with an intent not 
again to return to the ship's duty. There is thus a dis- 
tinction taken between a mere absence without leave, 
and a final quitting of the ship anirno derelinquendi. 



^ Droit Mar. de Wisbuy^ art. 62, Pardessus, tome i, p. 500. Consolato 
da Mare, ch. 112, [157], 113, [158], Pard. tome ii, pp. 141, 142. L'Ordon. 
de Charles V. (1551), art. 6, 7, 9, Pard. tome iv, pp. 46, 47. Droit Mar. de 
la Ligue Anseatique, {Recks de 1614), tit. 4, art. 25, Pard. tome ii, p. 542. 
VOrd. de la Marine^ liv. 2, tit. 7, art. 3. Yalin, Comm. tome i, p. 534. 
By the Laws of Wisbuy, deserters were in some cases punished with 
death ; by the Laws of the Hanse Towns, they were punished with brand- 
ing on the eheek, and by other penalties. Ut supra, 
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The former absence is punishable with greater or less 
forfeiture of wages, or corporal chastisement ; the latter 
is the offence which incurs the forfeiture of all wages/ 
But in order to have this effect, the desertion must be 
during the voyage ; and although it is the duty of officers 
and crew to remain by the ship until the cargo is un- 
livered, yet upon this question of desertion the voyage is 
ended when the ship has arrived at her last port of desti- 
nation, and is moored in good safety in the proper and 
accustomed place. Quitting the ship before such ar- 
rival and mooring constitutes a desertion ; quitting her 
after such arrival and mooring, before the unlivery of the 
cargo, is a mere absence, punishable indeed with the 
loss of some portion of the wages, in the nature of dam- 
ages to the owner, but not incurring a forfeiture of the 
whole, in modum pcerue.^ Such is the rule, in the ab- 
sence of all contract upon the point in the articles. 
There have been cases where the entire wages have 
been held forfeited for refusing to stay and unlade the 
cargo; but they proceeded upon clauses in the arti- 
cles making such refusal a desertion, by the contract, 
which would have been an absence by the general 
law.^ 

The nature of this offence is further illustrated by 
cases in which it has been decided what acts and doings 



* Cloutman r. TunUan, 1 Sumner's R. 373. The Ravena^ Ware's E. 
309. The Bulmer, 1 Haggard's Adm. R. 163. 

' Cloutman v. Tunisarij 1 Sumner's R. 373. The Pearl, 5 Robinson's 
Adm. R. 224. The Baltic Merchant, Edwards's Adm. R. 86. Knagg y. 
Goldsmith, Gilpin's R. 207. 

• Webb V. Duchingfield, 13 Johns. R. 390. Dixon ▼. The Cyrus, Peters's 
Adm. R. 407. 
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amount to a desertion, and what do not. It is desertion 
wantonly to neglect or refuse to rejoin the ship, after a 
temporary separation by capture, when the vessel is re* 
leased ; ^ or after an absence with leave, when ordered 
to return.^ So too, although by statute entering on board 
a king's ship is not to be deemed a forfeiture of wages 
earned in a merchant vessd, yet where a mariner quitted 
his vessel in defiance of the master, with opprobrious 
language, and within twenty-four hours entered on board 
a king's ship, without having made any declaration of his 
intention so to do, when he quitted the vessel, it was 
held to be a desertion.^ But it is not desertion to leave 
the ship on account of cruel and oppressive treatment ; ^ 
or for want of sufficient provisions, in port, when they 
can be procured by the master ; * or when the voyage is 
altered in the articles without consent.^ 

There is a principle applicable to this, as to most 
other maritime offences, the punishment of which resides 
in the hands of the master or owner, by which the for- 
feiture is cured. When the mariner repents, returns to 
his duty and is received by the master to the perform- 
ance of his duty, the forfeiture consequent upon the de- 



' Boardman v. The Elizabeth, Peters's Adm. R. 128. 

* The BuJmer, 1 Ha^^rd's Adm. R. 163. The Jupiter, 2 Ibid. 221. . But 
it is not desertion, when a mariner, through excess of indulgence, overstays 
his time of leave, and when he has not refused or neglected to comply 
with an order to return. The Ealing Grove, 2 Haggard's Adm. R. 15. 

' The Amphitrite, 2 Haggard's Adm. R. 403. 

* Rice V. The Polly and Kitty, Pelers's Adm. R. 420. Ward v. Ames, 9 
Johns. R. 138. Sherwood v. M*Intosh, Ware's R. 109. Steele v. Thacher, 
Ibid. 91. 

* The CasiUia, 1 Haggard's Adm. R. 59. 

* The Eliza, 1 Haggard's Adm. R. 183. 
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sertion is waived.' Moreover, it appears that the mari- 
ner is entitled to be received on board again, if he ten- 
ders his amends at a proper time and manner, and before 
another person has been employed in his stead, unless 
his prior conduct has been so flagrantly wrong as to jus- 
tify his discharge.' 

In addition to these principles of the maritime law, 
there are some statute provisions respecting desertion, 
which are now to be noticed. Desertion is noticed in 
the Act for the government and regulation of seamen, 
occurring at two periods after the signing of the contract. 
The first is a desertion after having executed the contract, 
by a neglect of the mariner to render himself on board, 
according to his agreement, or by quitting the vessel, after 
having rendered himself on board, so that the ship or ves- 
sel proceeds to sea without him. This is punished by a 
forfeiture of a sum equal to what has been paid to tlie 
mariner by advance, over and besides the sum so ad- 
vanced.' The mariner may also be apprehended on a 



* Wuton r. The Commerce, Peters's Adm. R. 160. But all demands 
and contributions fur losses, occasioned by the absence, are not extinguish- 
ed. Ibid, 

• WldtotiV, The Commercey Teiers^s Adm. R. 160. Cloutmanr. TVm- 
son, 1 Sumner's R. 373. 3 Kent's Comm. 198, ed. 1S40. Lois D'Oleron, art. 
14. Pardessus, tome i, p. 333. Droit Mar. de Wisbuy^ art. 28. Ibid, 
p. 481. 

' Act U. S. 20 July, 1790. " § 2. That at the foot of every such contract, 
there shall be a memorandum in writing, of the day and the hour on which 
such seaman or mariner, who shall ship and subscribe, shall render them- 
selves on board, to begin the voyage agreed upon. And if any such seaman 
or mariner shall neglect to render himself on board the ship or vessel, for 
which he has shipped, at the time mentioned in such memorandum, and if 
the master, commander, or other officer of the ship or vessel, shall, on the 
day on which such neglect happened, make an entry in the log-book of 
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justice's warranty and constrained to perform his engage- 
ment ; but in such case the penalty cannot be enforced 
against him.^ 

snch ship or resse], of the name of such seaman or mariner, and shall, in 
like manner, note the time that he so neglected to render himself, (after the 
time appointed), every such seaman or mariner shall forfeit, for every hour 
which he shall so neglect to render himself, one day's pay, according to the 
rate of wages agreed upon, to he deducted out of his wages. And if any 
such seaman or mariner shall wholly neglect to render himself on board of 
such ship or vessel, or having rendered himself on board, shall afterwards de^ 
seri and escape, so thai the ship or vessel proceed to sea without him, every such 
seaman or mariner shall forfeit and pay to the master, owner, or consignee, of 
the said ship or vessel, a sum equal to that which shall have been paid to him by 
advance at the time of signing the contract, over and besides the sum so advanced, 
both which suras shall be recoverable in any court, or before any justice 
or jcLstiees of any state, city, town or county, within the United States, 
which, by the laws thereof, have cognizance of debts of equal value, against 
such seaman or mariner, or his surety or sureties, in case he shall have 
given surety to proceed the voyage." 

For this construction of the statute, making the second section apply to 
absences before the voyage has commenced, and \\\e fifth section to absences 
after the voyage has commenced, see Cotel v. Hilliard, 4 Mass. R. 664. 
Abbot on Shipping, Story's Notes, p. 468, edit. 1829. 

' Act U. S. 20 July, 1790. '* That if any seaman, or mariner, who shall 
have signed a contract to perform a voyage, shall, at any port or place, de- 
sert, or shall absent himself from such ship or vessel, without leave of the 
master, or officer commanding in the absence of the master, it shall be law- 
ful for any justice of the peace within the United States, {upon the complaint 
of the master) to issue his warrant to apprehend such deserter, and bring 
him before such justice ; and if it shall then appear, by due proof, that he 
has signed a contract within the intent and meaning of this act, and that 
the voyage agreed for is not finished, altered, or the contract otherwise dis- 
solved, and that such seaman or mariner has deserted the ship or vessel, or 
absented himself without leave, the said justice shall commit him to the 
house of correction, or common gaol of the city, town, or place, there to re- 
main until the said ship or vessel shall be ready to proceed on her voyage, 
or till the master shall require his discharge, and then to be delivered to the 
said master, he paying all the cost of such commitment, and deducting the 
Bame out of the wages due to such seaman or mariner." 

Ajb the statute founds the proceeding " upon the complaint of the master," 
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The second period of desertion by the statute, is after 
the voyage has commenced, and after the vessel has left her 
home port ; and this is provided against by the fifth section 
of the statute, which makes an absence of more than forty- 
eight hours, if properly entered in the log-book, ipsofiicto 
a desertion, vrorking an entire forfeiture of wages, and all 
the mariner's goods and chattels, as well as a liability to 
pay all damages sustained by the owner in hiring another 
seaman.^ Thus the act creates a statute desertion, and 

query whether a warrant can be issued on the oath of the owner, acoom« 
panied merely^ by a letter from the master, requesting him to hare the sea- 
men apprehended as deserters. Sims v. Sundry Manners, 2 Peters's Adm. 
R. 393. 

' " ^ 5. That if any seaman or mariner, who shall have subscribed such 
contract as is hereinbefore described, shall absent himself from on board the 
ship or vessel, in which he shall so have shipped, without leave of the mas- 
ter or officer commanding on board ; and the mate, or other officer having 
charge of the log-book, shall make an entry therein of the name of such 
seaman or mariner, on the day on which he shall so absent himself, and if 
such seaman or mariner shall return to his duty within forty-eight hours, 
such seaman or mariner shall forfeit three days* pay for every day which he 
shall so absent himself, to be deducted out of his wages : hut if any seaman 
or mariner shaU absent himself for more than forty-eight hours at one time, he 
shall forfeit all the wages due to him, and all his goods and chattels which were 
on board the said ship or vessel, or in any store where they may have been lodged 
at the time of his desertion, to the use of the owners of the ship or vessel, and 
moreover shaU be liable to pay to him or them, all damages which he or 
they may sustain by being obliged to hire other seamen or mariners in his or 
their place ; and such damages shall be recovered with costs^ in any court, 
or before any justice or justices, having jurisdiction of the recovery of debts, 
to the value of ten dollars or upwards." 

Quere — what would be the effect if a seaman, absent without leave, 
should have intended to return within forty-eight hours, and be prevented 
by inevitable casualty ? By the terms of the act, it would be a desertion, for- 
feiting the whole wages. Would the case be within the in ten tion of the act ? 
Pothier puts a similar case, in reference to the seaman's obligation to render 
himself on board, according to his contract, and the provisions of the French 
ordinance concerning absence, (liv. 2 tit. 7, art. 3, ) and thus discusses it : 
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makes that conclusive eridence of the fact, which would^ 
upon the common principles of the maritime law, be merely 
presumptive evidence of it. It does not supersede the gen- 
eral doctrine of the maritime law, or repeal it ; but merely 
in a given case applies a particular rule, in pcmamj 
leaving the maritime law in all other cases in full effi- 
ciency.^ If the master prefers, the deserting mariner may 
be apprehended on a justice's warrant, under the seventh 
section of the act ; but then he does not also forfeit his 
wages under the Ji/ih section ; * and if the vessel becomes 
unfit to proceed to sea, or is abandoned to underwriters, 
while the mariner is thus imprisoned, the local authorities 
must discharge him.^ 

The statute requiring the entry in the log-book is 

"It is erident that the seaman is not subject to any penalties, when by an 
accident of vis mafar, such as sickness, he is prevented from fulfilling his 
obligation, and from going in the ship for which he has been hired. The 
master can, in this case, claim nothing more than to be discharged from 
the hiring of services which the mariner has not been able to render, and 
the restitution of what has been advanced to him. What if the seaman has 
not been able to embark, because he has been arrested for a crime of which 
he is accused, or he has been arrested during the voyage ? In this case, if 
in the result of the process, he is not convicted, the imprisonment would in 
like manner be deemed an accident of vis major, and there would be no 
room for damages. But if he had been convicted, he would not, in strict- 
ness, be liable to the penalties inflicted by the third article, his desertion not 
having been voluntary ; but as it would have been by his act and by his 
fiialt, that he was made pcisoner, and did not fulfil his obligation, he would 
be liable to damages — as, for example, if the master had given higher wages 
to one hired in his place." Pothier, Louages Mar, n. 174. Edit Dupin, 
tome iv, p. 405. See also Pothier, Traiti de Contrat de Louage, n. 172. 
' Cloutman v. TunisoUy 1 Sumner's R. 373. 

* Bray v. The Atalanta, Bee's R. 48. Sherwood v. APlntosh, Ware's 
R. 118. 

• Sims V. Sundry Mariners, 2 Peters's Adm. R. 393. Bray v. The Ata» 
laiUa, Bee's R. 48. 
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highly penal, and must be strictlj construed. The en- 
try must be made on the day when the mariner absents 
himself; it must state the name of the mariner, and it is 
not sufficient to state that the crew were absent ; it must 
state that the absence was without leave ; and there 
must be one continued absence of forty-eight hours.^ 
The entry in this form, to produce the statute forfeiture, 
is indispensable, although the absence was permanent, 
and although it occurred after the vessel arrived at the 
last port of delivery.* But the entry in the log-book, 
although it complies with these requisitions, is not in* 
controvertible ; and although parol evidence is inadmis- 
sible to prove a statute desertion, yet parol evidence is 
admissible to falsify the entry of desertion.^ 

The statute of 1840, chap. 23, makes it the duty of 
consuls and commercial agents of the United States ^^ to 
reclaim deserters and discountenance insubordination by 
every means within their power ; and where the local 
authorities can be usefully employed for that purpose, to 
lend their aid and use their exertions to that end in the 
most eflectual manner." * " In all cases where deserters 
are apprehended, the consul or commercial agont shall 
inquire into the facts ; and, if satis6ed that the desertion 

^. Cloulman v. Tvnison, 1 Sumner's R. 373. The Phoebe v. Dignwriy 1 
Washington's R. 48. The Rovena, Ware's R. 309. Wood v. Nimrod, 
Gilpin's R. 86. Whiton v. The Commerce, 1 Peters's Adm. R. 160. Ma- 
lone V. The Mary, Ibid. 169. Jones v. The Phamix, Ibid. 201. Thompson 
V. The Philadelphia, Ibid. 210. Herron v. The Peggy, Bee's R. 57- 

" Knagg V. Goldsmith, Gilpin's R. 207. 

' Ome V. Townsend, 4 Mason's R. 541. Malonex. The Mary, 1 Peters's 
Adm. R. 139. Whiton v. The Commerce, Ibid. 160. Jones v. The Pha- 
ntx. Ibid. 201. 

* Act U. S. 20th Juljr, 1840, chap. 23, sect 11. 



ABSENCE. 137 

was caused by unusual or cruel treatment, the mariner 
shall be discharged, and receive, in addition to his wages 
to the time of the discharge, three months' pay ; and the 
officer discharging him shall enter upon the crew-list and 
shipping articles the cause of discharge, and the particu- 
lars in which the cruelty or unusual treatment consisted, 
and subscribe his name thereto officially." ^ 

5. Absence. We have already seen, that the mari- 
time law recognises as a substantive offence, the absence 
of a seaman, without leave, from his vessel ; and it may 
be said to comprehend all absences which do not amount 
to desertion by the general or the statute law.^ The 
penalties attached by the maritime law to such absences 
as do not amount to desertion are corporal chastisement ; 
or damages by way of set-off against the claim for 
wages ; ^ including the expenses of procuring other ser- 
vice, of demurrage, and other injuries and losses occa- 
sioned by the absence of the mariner/ These absences 
give rise to little difficulty in the application of the pen- 
alties, when occurring in a foreign port ; but where a 
seaman leaves the vessel on her arrival at the home port, 
before the discharge of the cargo, a question that may 
be embarrassing is presented, whether the mariner is 

* Act IJ. S. 20th July, 1840, chap. 23, sect. 17. 
•Ante, p. 28 — 33. 

* UOrd. de la Marine, liv. 2, tit. 7, art. 3. Valin Comm. tome i, p. 534, 
et seq. The Ship Mentor^ 4 Mason's R. 84. The Baltic Merchant^ Ed- 
wards's Adm. R. 86. 

^ Lais D^Oleron^ art. 5. Pardessus, tome i, p. 326. Cmsolato del 
Mare^ ch. 124 [169]. Pard. tome ii, p. 147. VOrd. de la Marine, liv. 2, 
tit 7, art. 5. Valin, Comm. tome i, p. 549. Snell v. The Independence^ 
Gilpin's R. 140. Brcwn y. The Neptune^ Ibid. 89. Herron r. The Peggy^ 
Bee's R. 57. 

18 
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bound to wait the oolivery of the cargo ? B j the gene- 
ral principles of law he is so bound. In the case of 7^ 
Baltic Merchant^ Sir William Scott said, that ** by inter- 
pretation of law, the voyage b not completed by the 
mere fact of arrival ; the act of mooring is an act to be 
done by the crew, and their duty extends to the time of 
the unlivery of the cargo. There is no period at which 
the cargo is more exposed to hazard, than when it is in 
the act of being transferred from the ship to the shore, 
and therefore the law, not only the old law, but particu- 
larly the statute by which the West India trade has been 
in later times regulated, [the case before him being of a 
West India ship,] has enjoined in the strictest manner 
that the mariners shall stay by the vessel until the cargo 
be actually delivered. I take this to have been always 
a part of the duty of mariners, their contract is legally 
understood to go this length, and there never can have 
been a time when the owner was not entitled to some 
consideration against the mariners, on account of the non* 
completion of the contract. This is a consideration not 
in modum pceruBy but it is a civil compensation for injury 
received existing in all reason and justice antecedently to 
any statute upon the subject." ^ In a subsequent case, 
many years afterwards, the same eminent person refers 
to his former annunciation of the doctrine, and reaffirms 
the principle that the law of England, in ordinary cases, 
requires the mariner to stay by the ship till the discharge 
of the cargo.' The same doctrine has been affirmed by 
Mr. Justice Story, in the case of Cloutman v. Tunison^ 

' The Baltic Merchant^ Edwards's Adm. R. 91. 
' The Cambridge, 2 Haggard's Adm. R. 246. 
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where he distinguished between the forfeiture of the en- 
tire wages, for an act of desertion, (before the vessel is 
moored,) and compensation due to the owner for dam- 
ages occasioned by absence before or during the unlivery 
of the cargo.* 

The general principle, however, may be somewhat 
controlled by the usage.* In most of the ports of this 
country, it is the custom to discharge the mariners after 
the vessel is moored, and to employ other persons to un- 
lade the cargo.^ Such a usage does not, however, take 
out of the hands of the owner the right to enforce the 
general principle. It merely amounts to this ; that when 
the usage is pleaded, and established by evidence that 
shows it to be so uniform, general, and of so long stand- 
ing, that it may fairly be considered as entering into and 
making part of the implied terms of the contract, then 
the assent of the owner or master to the departure of the 
seamen is to be presumed. But if, on the other hand, 
the will of the owner or master is signified to the mari- 
ner, that he shall await the delivery of the cargo, he is 
bound, by the general principles of law applicable to his 
contract, to do so ; and is liable in damages if he do not* 
This I understand to be the result established by the case 
of Clouiman v. Tunison^ (taken in connection with the 
other cases,) where damages were decreed in set-ofF 
against the wages of a second mate, who leff the vessel 
before the discharge of the cargo, against the known 



^ Clontman v. Tunisorty 1 Sumner's R. 373. 
' Pothier, Louages Mar. n. 171, 172. The JIfary, Ware's R. 454. 
' Da&lap's Adm. Practice, 98, 99. 7%e Mary, Ware's R. 454. Hastingg 
et qL y. The Happy Reiumf 1 Peters's Adm. R. 253. 
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will of both the master and owners.* The court, in this 
case, deemed the owner entitled not merely to a compen- 
sation for the loss of the service of the second mate dur- 
ing the period of his absence, but for something more, as 
a just admonition to officers having such high and respon- 
sible duties devolved upon them, and designedly depart- 
ing from them. 

In addition to the general law, the act for the regula- 
tion of seamen has likewise provided penalties against 
absence falling short of desertion. By the second sec- 
tion, which applies to absences before the vessel has left 
her home port and after the contract has been executed, 
an entry of the mariner's name, and of the time that he 
neglects to render himself on board after the time ap- 
pointed in the contract, is to be made in the log-book, 
on the day when such neglect occurs ; and if this requi- 
sition is complied with, the mariner forfeits one day's 
pay for every hour of such neglect.' Upon this section, 

^ Clouiman v. TunUon^ 1 Samner's R. 373. See also The Mary^ Ware's 
R.453. Hastings t. The Happy Return^ 1 Peters's Adm. R. 253. Webb 
y, Duckingfield, 13 Johns. R. 390. Brown v. JoneSy 2 Gallison's R. 477, 
482. 

' Act U. S, 20 July, 1790, sec. 2. " That at the foot of every such con- 
tract, there shall be a memorandum in writing, of the day and the hour on 
which such seaman or mariner, who shall ship and subscribe, shall render 
themselves on board, to begin the voyage agreed upon. And if any such 
seaman or matHner shall neglect to render himself on board the ship or vessel^ 
for which Itfi has shipped^ at the time mentioned in such memorandum^ and if 
the master y commander^ or other officer of the ship or vessel^ sfuill, on the day 
on which such neglect happened, make an entry in the log'book of such ship or 
vesself of the name of such seaman or mariner, and shall, in like manner, note 
the time that he so neglected to render himself {after the time appointed), every 
such seaman or mariner shall forfeit, for every hour which he shall so neglect 
to render himself, one day's pay, according to the rate of wages agreed upon^ 
to be deducted out of his wages. And if any such seaman or mariner shaU 
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it has been held, that the mariner may prove a spe- 
cial indulgence granted by the master to be absent be- 
yond the time specified in the articles, to rebut the proof 
made by the log-book.^ 

By ihefifih section, which applies to absences after 
the voyage has commenced, and the vessel has left her 
home port, an entry is to be made in the log-book of the 
name of the mariner and of the day on which he absents 
himself; and if he returns to his duty within forty-eight 
hours, he forfeits three days' pay for every day of such 
absence ; if he is absent more than forty-eight hours, it 
amounts, as we have already seen, to a desertion.^ The 

wholly neglect to render himself on board of sach ship or vessel, or baWng 
rendered himself on board, shall afterwards desert and escape, so that the 
ship or vessel proceed to sea without him, every such seaman or mariner 
shall forfeit and pay to the master, owner, or consignee, of the said ship 
or vessel, a sam equal to that which shall have been paid to him by ad- 
vance at the time of signing the contract, over and besides the sum so ad- 
vanced, both which sums shall be recoverable in any court, or before any 
justice or justices of any state, city, town, or county, within the United 
States, which, by the laws thereof, have cogni2ance of debts of equal value, 
against such seaman or mariner, or his surety or sureties, in case he shall 
have given surety to proceed the voyage." 

* Thompsan v. The Philadelphia, 1 Peters's Adm. R. 210. 

' Sec 5. " That if any seaman or mariner who shall have subscribed such 
ccniract as is herein before described, shall absent himself from on board the ship 
or vessel, in which he shall so have shipped, without leave of the master or 
officer commanding on board ; and the mate, or other officer having charge of 
the log-book, shall make an entry therein of the name of such seaman or mari" 
ner, on the day on which he shall so absent himself, and if such seaman or mar^ 
iner shall return to his duly within forty-eight hours, such seaman or mariner 
shall forfeit three days* pay for every day which he shall so absent himself, to 
be deducted out of his wages : but if any seaman or mariner shall al»ent 
himself for more than forty-eight hours at one time, he shall forfeit all the 
wages due to him, and all his goods and chattels which were on board the 
said ship or vessel, or in any store where they may have been lodged at the 
time of his desertion, to the use of the owners of the^hip or vesseli and 
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same requisitions, as to the entry in the log*book, must 
be complied with in all these cases of absence.^ 

The fourth section enacts a penalty against harboring 
or secreting any seaman or mariner, belonging to any 
ship or vessel, knowing them to belong thereto.^ 

6. Embezzlement is the unlawful abstraction by a 
mariner of any portion of the cargo, or of the ship's 
stores, tackle, apparel or furniture. As the master and 
owner are responsible to the shipper for the cargo, and 
as the owner is to be protected from the plundering of 
his own property by those to whom he entrusts it, where 
the embezzlement is traced home to a particular mariner, 
he is responsible for the full value ; and in a suit for his 
wages the Admiralty will make the proper deduction, or 
even under some circumstances sustain a direct suit for 
recompense in damages.^ But where the embezzlement 
is not fixed upon any individual, though shown to have 



moreover shall be liable to pay to him or them, all damages which he or 
they may sustain by being obliged to hire other seamen or mariners in his 
or their place ; and snch damages shall be recovered with costs, in any 
court, or before any justice or justices, having jurisdiction of the recovery 
of debts, to the value of ten dollars, or upwards." 

* See ante, p. 136 — 136. 

' Sec. 4. ** That if any person shall harbor, or secrete, any seaman or 
mariner, belonging to any ship or vessel, knowing them to belong thereto, 
every such person, on conviction thereof, before any court in the city, town 
or county, where he, she, or they may reside, shall forfeit and pay ten dol- 
lars for every day, which he, she, or they, shall continue so to harbor or 
secrete such seaman or mariner, one half to the use of the person prose- 
cuting for the same, the other half to the use of the United States ; and no 
sum exceeding one dollar, shall be recoverable from any seaman or mariner 
by any one person, for any debt contracted during the time such seaman or 
mariner shall actually belong to any ship or vessel, until the voyage, for 
which such seaman or mariner engaged, shall be ended." 

' Spurr V. Pearson, 1 Mason's R. 104. 
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been committed by the crew, and not by other persons ; 
or where it is shown not to have been in all probability 
committed by the crew, but by persons not of the crew ; 
there has been some conflict in the authorities as to when 
and to what extent the seamen are liable. In 1 801, it 
was held in the District Court of Pennsylvania that the 
seamen are prima facie responsible for such losses ; that 
the burthen of proof is upon them to show that the fact 
was committed by others ; and that unless this is shown, 
they are answerable in a general contribution ; ^ and also 
that where the guilt is only fixed upon some of the crew, 
that the policy of the law obliges the mariners, (the mas- 
ter and officers as well as the seamen,) engaged for the 
voyage, to be responsible for each other, so as to sustain 
the claim for a general contribution by the whole crew.^ 
In the District Court of South Carolina District it has 
also been held that all are chargeable, where none in par* 
ticular can be criminated ; ^ but that the innocence of any 
one of the crew, if established, exempted him from con- 
tribution.^ 

This doctrine of a general contribution was subse- 
quently questioned and denied, in the Court of Common 
Pleas in England and in the Supreme Court of the State 
of New York. The case in England proceeded upon 
the terms of the contract : ^' that each seaman and mari- 
ner, who shall well and truly perform the above men- 
tioned voyage, (provided always that there be no plun- 
derage, embezzlement, or other unlawful acts committed 

^ Mariners y. The Kensington^ 1 Peters's Adm. R. 239. 
' Cranmer v. The Fair American, 1 Peters's Adm. R. 243. 
s Frederick v. The Brig Fanny, Bee's R. 262. 
« SuUivan T. Ingraham^ Bee's R. 182. 
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on the said vessel's cargo or stores,) shall be entitled to 
their wages or hire that may become due to him pursu- 
ant to this agreement." The court held that these words 
were to be construed respectively to every seaman who 
should plunder, embezzle, or commit an unlawful act.^ 
The case in New York proceeded upon the general doc- 
trine of the maritime law, and it was held that if the 
circumstances of the case do not fix the presumption of 
embezzlement upon any of the crew, they ought not to 
contribute.' More recently, the whole subject received 
the most thorough revision in the Circuit Court of the 
United States for the First Circuit, which leaves nothing 
to be done in the way of research into the maritime law, 
upon this question. The learned judge concludes, <^ Upon 
the whole my opinion is, that the rule of contribution 
contended for, cannot be sustained as a general rule of 
the maritime law ; that it has not that general sanction, 
or universal use, which entitles it to such a consideration ; 
and that it has not such intrinsic equity, or justice, as 
that in the absence of direct authority, it ought to be 
adopted as a limit upon judicial discretion. On the con- 
trary, it seems to me, that the true principles, which are 
to govern in these cases, are those of the general con- 
tract of hire ; and that the most that the maritime law 
has done, is to enforce these principles, by allowing the 
owner and master to make an immediate deduction from 
the wages of the offending parties, instead of driving 
them to the circuity of an action for damages. The 
result of this opinion is, that where the embezzlement 



^ Thompson v. Collins, 4 Bos. and Pull. 347. 
' Lewis y. Davis, 3 Johns. B. 17. 
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has arisen from the fault, fraud, connivance or negligence 
of any of the crew, they are bound to contribute to it in 
proportion to their wages ; that where the embezzlement 
is fixed on an individual, he is solely responsible ; that 
where the embezzlement is clearly shown to have been 
made by the crew, but the particular offenders are un- 
known, and from the circumstances of the case, strong 
presumptions of guilt apply to the whole crew, all must 
contribute ; but that where no fault, fraud, connivance or 
negligence is proved against the crew, and no reasonable 
presumption is shown against their innocence, the loss 
must be borne exclusively by the 'owner or master ; that 
in no case are the innocent part of the crew to contribute 
for the misdemeanors of the guilty ; and further, that in 
a case of uncertainty, the burthen of the proof of inno- 
cence does not rest on the crew ; but the guilt of the 
parties is to be established beyond all reasonable doubt, 
before the contribution can be demanded."* 

7. Negligence, in any point peculiarly the duty of 
the individual mariner, or of the crew, by which a loss 
happens, is a maritime offence, entitling the owner to 
compensation for the injury occasioned, which is gene- 
rally made available by way of set-off to the claim for 
wages.* The same principles should govern, in respect 
to general contribution or individual liability, as in the 
case of embezzlement. But there can be no set-off or 
retained for contingent damages. If the owner has not 

* Spurr et (d. ▼. Pearson^ 1 Mason's R. 114, 115. See also Abbot on 
Shipping, p. 472, 473, and notes. Edit. 1829. 

• WUson V. The Belvedere, 1 Peters's Adm. R. 288. Thome v. White, 
Ibid. 168, 173. Brown v. The Neptune, Gilpin's R. 89. The New Phoenix, 
2 Haggard's R. 420. 

19 
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been compelled to make good losses happening to the 
cargo, he cannot, in prospect of being called upon to do 
so, claim contribution from the seamen.^ 

8. Drunkenness, as incapacitating from general mar- 
itime employment, may be regarded as a substantive 
offence. " It is,'^ says Mr. Justice Story, " of such rank- 
ness and injurious tendency, both as to discipline and 
service on shipboard, that it usually calls for the animad- 
version of the Court, and not unfrequently is followed by 
punishment in the shape of diminished compensation and 
wages. Where it is habitual and gross, it may indeed 
be visited with a total forfeiture of wages ; but where it 
is only occasional, or leaves much meritorious service be- 
hind, it is thought quite sufficient to recover, in damages, 
the amount of the actual or presumed loss, resulting frcm 
such a violation of the mariner's contract, and imperfect 
performance of duty.'' ^ The British Admiralty courts 
have made the same distinction between an act and a 
habit of intoxication ; between drunkenness in port, and 
during the voyage ; ^ and Dr. Lushington has recently 
held, that a refusal to obey orders, while in a state of 
intoxication, if no more than the single act of drunken- 
ness be proved, ought not to be visited with an entire 
forfeiture of wages, if occurring in port ; but that such 
an act, whilst the vessel is at sea, would be of a very 
serious character.* Lord Stowell had previously held, 
that occasional acts of drunkenness, not more than usual 

» T/ie Washington, 1 Peters's Adm. R. 219. 
' Ome y. Taumsend, 4 Mason's R. 541. 
* The Exeter, 2 Robinson's Adm. R. 216. 

^ Tfie BUtke, reported in the Monthly Law Mag. yol. iv, p. 90, London, 
March, 1839. See also The New Phanix, 1 Haggard's Adm. R. 198. 
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with seamen, and latterly (when more frequent) arising 
from the undue force given by bodily disease to the mod- 
erate use of strong liquors, will not enure to the entire 
forfeiture of wages.^ 

9. Disobedience of Orders. This is an offence of 
a very grave character, punishable by corporal chastise- 
ment, or by the forfeiture of part or the whole of the 
mariner's wages. But it is not a single neglect of duty, 
or a single act of disobedience, which ordinarily carries 
with it so severe a penalty. Therfe must be a case of 
high and aggravated neglect or disobedience, importing 
the most serious mischief, peril, or wrong ; a case calling 
for exemplary punishment and admitting of no reasona- 
ble mitigation ; a case involving a very gross breach of 
the contract for hire ; or it must be habitual, and pro- 
duce such a general diminution of duty, as goes to the 
very essence of the contract.' It has also been held, 
that a refusal to do duty, at a moment of high excite- 
ment from punishment, if not followed by obstinate per- 
severance, is not a forfeiture of all wages.' 

* The Lady Campbell, 2 Haggard's R. 5. 

* The Mentor, 4 Mason's R. 84. See also, The Exeter, 2 Robinson's 
Adm. R. 216. 

' Ome y. Taumsend, 4 Mason's R. 541. See infra, part 4, chap. 3, as to 
the principles regulating a total, or partial forfeiture of wages. 



CHAPTER V. 

OF THE DISCHARGE OF SEAMEN. 

It is a universally recognised principle of the maritime 
law, and results from the contract between the parties, 
that the master cannot discharge a seaman before the 
complete fulfilment of their mutual obligations, without a 
legally valid reason.^ What constitutes such valid rea- 
son has been ascertained by different standards in the 
positive law of different maritime nations ; but the prin- 
ciple has always been the same, that the contract is not 
to be rescinded by the master, until the mariner's con- 
duct has been such, that the law of his country deems 
him unfit to remain on board, or that he has forfeited the 
righ^ acquired under his contract The Consolato as- 
signs but three causes for which a mariner may be dis- 
missed : theft, quarrelling, and disobedience of orders ; 
and it adds the restriction, that for these he is not to be 
discharged on the first offence, but only on its recurrence 
for the fifth time.* The laws of the Hanse Towns de- 
clare, that if the seaman misbehaves '< in a notorious 
manner,'' he may be dismissed.^ The Marine Ordinance 

* ** Sans cause valable^^ is the language of the French Ordinance. 

* Consolato del Mare, chap. 80 [125]. Pard. tome ii, p. 122. 

' Droit Mar. de la Ligue Ans. {Reds de 1591, art. 42 ;) Pard. tome ii, 
p. 519. 
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of Louis XIV. and the Code de Commerce make use of 
the general terms " for valid reasons.'' ^ Pothier enu- 
merates among such reasons, incompetency, blasphem- 
ing, theft, stubbornness, and quarrelling to the extent of 
producing disorder in the ship.^ More recent commen- 
tators upon the Code enumerate absence without leave, 
(vi^hich is expressly made an offence for which the mari- 
ner may be discharged,^) incompetency, insubordination, 
and misconduct generally.^ Incompetency for the sta- 
tion contracted for is not, however, by the general mari- 
time law, a valid reason for a discharge in a foreign 
country. The mariner may be degraded, or his compen- 
sation may be diminished ; but I apprehend, that the 
French rule (if it be one) is an exception to the more 
universal rule, and that a merely innocent incompetency 
is not alone a sufficient ground for dismissing the seaman 
altogether from the service of the vessel/ 

Such is the spirit of the foreign law. That of our own 
and the English tribunals has been, not to assign specific 
offences, for which a mariner may, under all circum- 
stances, be discharged ; but it is laid down generally, 
that the master may discharge a seaman from the vessel 
before the termination of the voyage, for a legal cause, 
but not for slight or venial offences, and certainly not for 
a single offence, unless of a very aggravated character ; 
thus leaving the master's justification to depend upon 
the degree and nature of the mariner's misconduct, under 

' VOrd, de la Marine^ Hv. 3, tit. 4, art. 10. Code de Commerce^ art 270. 
" Pothier, Louages Mar, n. 209. 

* Code de Commerce, art. 264. 

* Sautayra, mr le Code de Com. p. 175. 

* See anU, Part I. chap. 2, p. 2d— 30. 
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all the ctrcamstances of the case. Thus, if the charge 
be negligence, drunkenness, disobedience, or dishcMiesty, 
the question would be, whether the misconduct was of 
that degree as to amount to an habitual inattention to or 
unfitness for dutj, having always in view the particular 
station of the party and the nature of his duty.^ If the 
allegation be, that the seaman is a dangerous person, 
from a spirit of insubordination, or hostility to the mas- 
ter, it has been held that the master must show that the 
danger is such as would affect the mind of a man of or- 
dinary firmness.'' 

But even in cases of aggravated oflfences, or of a con- 
tinued course of conduct which would justify the dis- 
charge of a seaman, if he repents and oflfers amends, the 
principle which is always operative in his favor against 
all kinds of forfeiture, with very rare exceptions, inter- 
venes to restore him to his rights, and he is ordinarily 
entitled to be received again on board.^ To deprive a 
mariner of the benefit of this rule, it should appear that 
the misconduct amounts to a radical disquoMjication^ as 
dishonesty, and habitual drunkenness in a steward ; * or 
that the party is really dangerous to the peace and safety 

^ BlacJcY, The Louisiana^ 2 Feters's Adm. R. 271. Thorne y. White, 1 
Ibid. 168. Relf y. The Maria, 1 Ibid. 186. The Mentor, 4 Mason's R. 84, 
102. Ome y. Toumsend, Ibid. 541. The Exeter, 2 Robinson's Adm. R. 
216. HtUchinson y. Coombs, Ware's R. 65. The Nmrod, Ibid. 9. 

' The JNimrod, ut supra. 

' Lois D' Oleron, art. 14. Fard. tome i, p. 333. Whitton y. The Com' 
merce, 1 Feters's Adm. R. 164. Thome y. White, 1 Ibid. 168. JRelfY. The 
Maria, 1 Ibid. 186. Ath/ns y. Burrows, 1 Ibid. 244. Black y. TheLomsi" 
ana, 2 Ibid. 268. Ome y. Toumsend, 4 Mason's R. 541. The Mentor, 4 
Ibid. 84. Buck y. Lane, 12 Serg. & R. 266. Hutchinson v. Coomhs, 
Ware's R. 65. 

* Black y. The Louisiana, ut supra. 
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c^ the dbip.^ These principles receive additional fcnrce 
firom the general policy of the laws of the United States, 
which discountenance the discharge of seamen in foreign 
ports, as will presently be seen ; and it has been held, 
that the certificate of a consul, that a i^aaian was dis- 
<jiarged with his approbation, will not prevent the Court 
from inquiring into the cause of the discharge, and 
awarding damages, if proper.^ 

By a law of the United States, the master of every 
vessel bound on a foreign voyage is required to deliver to 
the collector of the customs of the port from which he 
clears, a list of his ship's company, containing their names, 
places o{ birth and residence, and a description of their 
persons, to which the master is to make oath ; a certified 
copy of this list is then given to the master by the col- 
lector : the master is also required to enter into a bond, 
with sufficient sureties, in the sum of four hundred dol- 
lars, that he will exhibit such certified copy of the list to 
the first boarding o&cer, at the first port in the United 
States at which he shall arrive, and then and there produce 
the persons named in the list to the said boarding officer, 
whose duty it is to examine the men with the list, and to 
report the same to the collector ; — but such bond is not 
to be forfeited, on account of the master's not producing 
to the boarding officer any of the persons contained in the 
said list, who may be discharged in a foreign country, 
with the consent of the consul, vice consul, commercial 
agent, or vice commercial agent, there residing, signified 

* Tfte i^mroi, Ware's R. 9. 

' * Hutchinson v. Coombs, Ware's R. 65. The consul's certificate is, by 
the statute of 1803, made a justification as against the penalty of the mas- 
t^8 bond to the government, not against the seaman's action for damages. 
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in writing under his hand and official seal, to be produced 
to the collector with the other persons composing the crew, 
nor on account of any person dying or absconding, or being 
forcibly impressed into other service, of which satisfactmy 
proof shall be there also exhibited to the collector*^ 

By a recent act, the duplicate list of the crew required 
by the Act of 1 803, to be given to the master by the collec* 
tor, is further required to be ^^ a fair copy, in one uniform 
hand-writing, without erasure or interlineation."^ This 
document, as well as the certified copy of the shipjHng 
articles, is to be produced to the consul, or commercial 
agent of the United States, at any foreign port, ^^ when- 
ever he may deem their contents necessary to enable him 
to discharge the duties imposed upon him by law toward 
any mariner applying to him for his aid or assistance."^ 
^^ All interlineations, or writing in a • hand difierent from 
that in which such duplicates were originally made, shall be 
deemed fraudulent alterations, working no change in such 
papers, unless satisfactorily explained in a manner con- 
sistent with innocent purposes, and the provisions of law 
which guard the rights of mariners."* When a mariner 
is shipped in a foreign port, the same act requires that the 
master ^' shall forthwith take the list of his crew and the 
duplicate of the shipping articles to the consul, or person 
who discharges the duties of the office at that port, who 
shall make the proper entry thereon, setting forth the con- 
tract and describing the person of the mariner ; and there- 
upon the bond originally given for the return of the men, 
shall embrace each person so shipped."^ 

* Act TJ. S. 28 Feb. 1803, ch. 62, sec. 1. see the Appendix. 

' Act U. S. 20 July 1840, sec. 1. see the Appendix. 

' Ibid. sec. 3. ^ Ibid. sec. 4. ' Ibid. 
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The third section of the Act of 1 803 provides, that 
<' whenever a ship or vessel, belonging to a citizen of the 
United States, shall be sold in a foreign country, and her 
company discharged, or when a seaman or mariner, a 
citizen of the United States, shall with his own consent 
be discharged in a foreign country, it shall be the duty of 
the master or commander to produce to the consul, vice 
consul, commercial agent, or vice commercial agent, the 
list of hi^ ship's company, certified as aforesaid, and to pay 
to such consul, vice consul, commercial 9gent, or vice 
commercial agent, for every seaman or mariner so dis- 
charged, being designated on such list as a citizen of the 
United States, three months' pay, over and above the wages 
which may then be due to such mariner or seaman, two 
tlurds thereof to be paid by such consul or commercial 
agent, to each seaman or mariner so discharged, upon his 
engagement on board of any vessel to return to the United 
States, and the other remaining third to be retained (or 
the purpose of creating a fund for the payment of the pas- 
sages of seamen or mariners, citizens of the United States, 
who may be desirous of returning to the United States, 
and for the maintenance of American seamen who may 
be destitute, and may be in such foreign port; and 
the several sums retained for such fund, shall be ac- 
counted for with the treasury every six months, by the 
persons receiving the same."^ 

The sale here contemplated applies only to the case of 
a voluntary discharge by the master, and not to cases 
where the discharge has resulted from inevitable necessity 
or superior force, such as a total loss by capture, tempest, 
or other fortuitous occurrence. It is true that a breaking 

' Act U. S. 28th Feb., 1803, ch. 62, sec. 3. 
20 



154 DISCHARGE— THREE MOATHS* PAT. 

up of the voyage by a disaster at sea, will exempt the 
owners bom the payment required by the Act ; but the 
owners will not be exempted, if the vessel can be repaired 
at a reasonable expense, and in a reasonable time, and 
the burthen of pn)of to show that she could not be so re- 
paired, is upon the owners.^ So too, in a case of capture, 
the seamen have a right to remain by the ship, and await 
the result of the prize proceedings ; and if the ship be 
afterwards released, so as to be able to proceed on her 
voyage, and the crew are then discharged, they will be 
entitled to the two months' pay.^ In all cases vdiere the 
seamen are so entitled to receive the money, if it is not 
paid over to the consul, the whole may be recovered as 
wages by a libel in the Admiralty, and the court will order 
it to be distributed to the United States and the seamen, 
in the proportion directed by the statute.^ It has been 
held that it is no objection to the recovery of the monej, 
that the name of the seaman is omitted as an American 
citizen, in the list of the crew certified firom the collector's 
office, under the Act of 1 796, ch. 36, sec. 4, if he is named as 
an American citizen on the list of the crew which the o^ec- 
tor, by Ms Act, is required to certify, and give to the master/ 
The Act of 1 840 has greatly enlarged the discretionary 
power of consuls, or cc»nmercial agents, in foreign ports, 

* Tke Dawn, Ware's R. 485. The Juniata, Gilpin's R. 193. 

' The Saratoga, 2 Gallison's R. 164. 

' Emerson ▼. Howiand, 1 Maaoa's R. 45. Orna r. Temisendf 4 Mason's 
R. 541. TAe Saratoga, 2 Gallison's R. 181. The Dawn, Ware's R. 485. 
The Supreme Court of the State of New York, have given an entirely dif- 
fer«nt constmction to die Act, and held that as the payment is directed to be 
made to a public functionaryi named in the Act, unless the money is p«id 
to him, no abtion for it can be maintained by the seamen against the owner, 
and, it would seem from the reasoning of the court, not against the master. 
See Ogden t. Orr, 12 Johns. R. 143. 

^ Ome r, Townssnd, ut supra. 
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to discharge mariners from their vessels. It empowers 
them, upon application of both the master and the mari- 
ner, to discharge the latter, if he thinks it expedient, 
without requiring the payment of three months' wages, 
under the provisions of the Act of 1803, or any other 
sum of money ; ' and he may make such terms with the 
master as will save the United States from the liability to 
support the mariner so discharged.^ The public officer dis- 
charging the mariner under this Act is required to make 
an entry thereof upon the list of the crew and upon the 
shipping articles.' Further powers are also given to dis- 
charge mariners in case of a violation of the articles in 
respect to the voyage, and of unseaworthiness of the ves- 
sel, which are stated in the appropriate chapters.^ And 
where a mariner has deserted and been reclaimed by the 
consul, if, on inquiry, he finds that the desertion was 
caused by unusual or cruel treatment, he may discharge 
the mariner, who shall in such case be entitled to receive 
three months' pay in addition to his wages to the time of 
the discharge.^ 

The fourth section of the Act of 1 803, provides, " that it 
shall be the duty of the consuls, vice consuls, commercial 
agents, or vice commercial agents of the United States, 
from time to time, to provide for the mariners and seamen 
of the United States, who may be found destitute within 
their districts, respectively, sufficient subsistence and pas- 
sages to some port in the United States, in the most rea- 

> Act U. S. 20th July, 1840, sec. 5. See Appendix. This Act took ef- 
fect upon vessels which sailed on and after October 1, 1841. 

* Ibid. sec. 6. ' Ibid. sec. 7. 

* Ante^ Fart I, ch. 2 and 3. 

* Act U. S. 20th July, 1840, sec. 17. 
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sonable manner, at the expense of the United States, 
subject to such instructions as the secretary of state shall 
give ; and that all masters and commanders of vessels 
belonging to citizens of the United States, and bound to 
some port of the same, are hereby required and enjmned 
to take such mariners or seamen on board of their ships 
or vessels, at the request of the said consuls, vice consuls, 
commercial agents, or vice commercial agents, respective- 
ly, and to transport them to the port in the United States 
to which such ships or vessels may be bound, on such 
terms, not exceeding ten dollars for each person, as may 
be agreed between the said master and consul, or com- 
mercial agent. And the said mariners or seamen shall, 
if able, be bound to do duty on board such ships or ves- 
sels, according to their several abilities : Pravidedj that 
no master or captain of any ship or vessel shall be obliged 
to take a greater number than two men to everyone hun- 
dred tons' burthen of the said ship or vessel, on any one 
voyage ; and if any such captain or master shall refuse 
the same, on the request or order of the consul, vice con- 
sul, commercial agent, or vice commercial agent, such 
captain or master shall forfeit and pay the sum of one 
hundred dollars for each mariner or seaman so refused, to 
be recovered, for the benefit of the United States, in any 
court of competent jurisdiction. And the certificate of 
any such consul or commercial agent, given under his 
hand and official seal, shall be prima facie evidence of 
such refusal, in any court of law having jurisdiction for 
the recovery of the penalty aforesaid."^ 

The seamen who are thus put on board are liable to 
be punished for offences committed against any law of 

> Act U. S. 28th February, IS03, ch. 62, sec. 4. 
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the United States, id the same manner as the articled 
seamen of the vessel.^ The certificate of the consul is 
jnima Jiicie evidence of thie refusal of any master to take 
a seaman on hoard, and of all the facts. stated in the en- 
acting clause, which are necessary to bring the case 
within the penalty.^ If a seaman be entitled to the 
privileges of an American seaman, and be destitute, the 
consul is the proper judge as to the ship on board of which 
be should be {daced for his return to the United States ; 
and the fact that the seaman has deserted from his ship, 
and that she is lying in port at the time when he be- 
comes destittite, does not supersede the authority of the 
consul to require another American ship to bring him 
home.^ 

Congress have legislated further upon the unlawful 
disdiarge of mariners abroad. The Act of 1 825, chap- 
ter 276, section 10, provides, ^^ that if any master or com- 
mander of any ship or vessel, belonging, in whole, or in 
part, to any citis^n or citizens of the United States, shall, 
during his being abroad, maliciously and without justi- 
fiable cause, force any officer, or mariner, of such ship or 
vessel, on shore, or leave him behind, in any foreign port 
or place, or refuse to bring home again all such of the 
officers and mariners, of such ship or vessel^ whom he 
carried out with him, as are in a condition to return, and 

' United States v. Sharp, 1 Feters's Circ. C. R. lia 

' Mathews v. Offley^ 3 Samner's R. 115. 

* Ibid. Foreigners, while employed as seamen in the merchant ships 
of the United States, are deemed to be '' mariners and seamen of the United 
States," within the language and policy of this Act. The fact that such 
a foreigner became destitute by desertion from the ship, does not deprive 
him of the protection of the Act, unless followed up by engaging in some 
foreign service. Ibid. 
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willing to return, when he shall be ready to proceed on 
his homeward voyage, every master or commander, so 
offending, shall, on conviction thereof, be punished by 
fine, not exceeding five hundred dollars, oi by imprison- 
ment, not exceeding six months, according to the aggra- 
vation of the offence." 

To constitute the offence here described, the forcing 
on shore must be done both ^y maliciously " and without 
*^ justifiable cause." ^^ Maliciously," in the sense of the 
statute, means not merely a wicked, malignant and re- 
vengeful act, such as in cases of murder constitutes 
malice ; but if the act be wantonly done, that is, with a 
wilful disregard of right or duty, it is, in the sense of the 
statute, malicious. It must be a wilful act, done contrary 
to a man's own convictions of duty.^ What would be a 
'^ justifiable cause," under the Act, is not, it seems, every 
cause which would justify a discharge by the general 
principles of the maritime law. The right to discharge 
a seaman, under this Act, has been considered by Story 
J. to result only from what may be deemed a moral ne- 
cessity, analogous to the cases put in the statute. The 
right arises only under extraordinary emergencies and in 
extreme cases, where othervnse the safety of the officers 
or crew, or the due performance of the vojrage, or the 
regular enforcement of the ship's discipline, would be 
put in jeopardy .' 

The measure of damages recoverable by a seaman, in 
case of a wrongful discharge, will be considered in a fu- 
ture chapter.' 

' United States t. RuggleSy 6 Mason's R. 192. United States v. Coffin^ 
1 Sumner's R. 394. 
' United States v. Coffin^ ut snpra. 
' Infra^ part 4, ch. 2. 
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OF THE MASTER'S RELATION TO THE 
VESSEL, CARGO AND FREIGHT. 



CHAPTER I. 

OF THE master's RELATION TO THE VESSEL AND ITS 

OWNERS. 

The Master of a merchant vessel is that officer, to whom 
IS entrusted the entire command of the ship, and between 
whom and the owner or owners, by the fact of his ap- 
pointment and by operation of law there arise certain 
peculiar relations, imposing upon each mutual obligations 
towards the other, and towards third persons. The mas- 
ter's appointment may take place in several ways. If 
there be but one owner of the vessel, he alone of course 
appoints the master. If there are several owners, the 
control of such a vessel is vested by law in the majority 
in interest, and such majority have the right to appoint 
the master. The master himself, too, has power to ap- 
point a substitute in a foreign port, if dangerously ill, or 
if he is obliged from other controlling reasons to leave 
the vessel ; for although it is a general rule that agencies 
of this kind cannot be delegated, yet the maritime law 
has established an exception in favor of commerce, in 
this particular case.^ So, too, the consignees of vessel 



^ 1 BelPs Comm. p. 413. Pothier, Lavages Mar. n. 49. Th$ Akxmtder^ 
1 Dods. Adm. R. 278. 
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or cargO) in a foreign port, acting in good faith, have 
power to appoint a substitute for the master who dies 
and devolves the whole management upon them.^ The 
relations of such new master to the owners and the crew, 
when rightfully appointed, are the same as those of his 
predecessor.' When appointed, by whom and under 
what circumstances the master may be removed, is an 
interesting question, which first meets our attention in 
considering the relations of the parties. 

The possession of a vessel by the master is, in a gen- 
eral sense, that of a mere mandatary, whose authority, 
upon the general principles of the law of agencies, may 
be revoked at any time. But it would seem that at 
least in some cases, a new element of contract mingles 
with the relation of the parties, and renders it necessary 
to inquire if this general power of revocation be not sub- 
ject to important restrictions, as well upon principle, as 
upon the direct authority of the maritime law. 

The Laws of the Hanseatic League contain the ear- 
liest positive direction, upon this point, aside from the 
general law of agencies, with which I have met. They 
provide, that << if a master conducts himself towards his 
co-ownerSj in a manner so inconvenient that they deem 
it proper no longer to retain him, they may dismiss him, 
provided they purchase from him his share in the vessel, 
if he has any, according to the valuation that shall be 



^ The Tartar, 1 Hag. Adm. R. 1. The Zodiac^ Ibid. 1. T%e Alex- 
ander, 1 Dods. Adm. R. 278. The Kennersley Castle, 3 Hag. Adm. R. 1. 
The Rubicon, 3 Ibid. 9. 

 Ibid. See also Ome v. Townsend, 4 Mason's R. 641. And ante, 
Fart I, ch. 2. 
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made of it by experts of known impartialitj.'' ^ This 
law evidently contemplates the case of the master being 
a part-owner. It is wholly silent upon the question of 
damages, or compensation to be made to the master, for 
the loss of the employment as master; and from the 
fact that it only imposes upon the other owners the obli- 
gation of purchasing his share, if be has any^ it may be 
inferred as the sense of the legislators promulgating the 
law, and of the maritime communities who were govern- 
ed by it, that in ordinary cases, where the master is not 
also a part-owner, the owners may dismiss him at any 
time, for conduct repugnant to their interests or orders. 
This, however, leaves untouched the case of a dismission 
of a mere master, without good cause, as from caprice, 
or to retain one whose services may be had for smaller 
compensation. But following the historical course of 
this same provision, we find it incorporated into the 
Marine Ordinance of Louis XIV. where it stands in 
these words. ^^ All proprietors of vessels may dismiss 
the master, reimbursing him, if he requires it, for the 
part he has in the vessel, on the report of skilful per- 
sons." * The commentary of M. Valin upon this article 
IS highly instructive and acute. His conclusion upon it ' 
is, that the law was intended to secure to the other own- 
ers the right of dismissing a master who is also a part- 
owner, when acting contrary to their interests ; in other 
words, to make elTectual the power of the majority in 

^ Droit Mar, de la Ligue Ans, {ReUs de 1614), tit 2, art. 4; Pardessus, 
tome ii, p. 532. 

* ** Paurront toutes proprietaires de navires, amgidier le maitre, en le rent" 
boursantf s*il le requiertf de la part qtCil aura au vaisseau au dire de gent d 
ee c<nm<ni$an$,^ V Ord, de la Marine, liv. 2, tit. 8, art. 4. 
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interest to dispossess a miniNrity, by enforcing this right 
even against a master in possession^ whether there is 
sufiicient cause for depriving him of his command, as 
master^ or not. But he asks, significantly, whether it 
follows that no damages are due to the nu»ter, as such, 
if he is dismissed without a valid reason, because the 
article is silent upon this point ? His own opinion is that 
the master, under such circumstances, is clearly entitled 
to damages ; and he cites in support of his own reason- 
ing a sentence of the Admiralty of Marseilles, in 1752, 
placing the master, who b discharged without a valid 
cause, upon the same rule of damages as a seaman.^ 
The Code de Commerce promulgates the same general 
provision in two separate articles. The first declares, 
with extreme conciseness, that ^' The owner may dismiss 
the captain ; there is no room for indemnity, if there is 
no agreement in writing;''^ which I understand to 
mean, if the master has not executed articles for a defi- 
nite voyage, but is merely under a general retainer. 
The next article reenacts the provisions, <^ That if the 
master dismissed is a part-owner of the ship, he may 
renounce his interest and require the reimbursement of 
the capital which represents it." ^ 

From these evidences of the maritime law, it would 
seem that the owners have a right to remove the master, 
who is a part-owner, at their own pleasure, paying him 

* Valin, Comm, tome i, p. 571, et seq. 

' " Xe propriitaire pttU congidier le capitame, H n*y a pas lieu a indent' 
tUti, s*U n*y a convention par icrit,** Code de Commerce^ art 218. 

' Art. 219. In the Scottish Admiralty it seems to be held that the own- 
ers may dismiss the master at any time, without cause assigned. 1 Bell's 
Com. 506| 508. 
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for his share of the vessel ; but if he is removed without 
good cause, after an engagement for a particular voyage, 
I think they are bound to pay him damages for the loss 
of the employment as master, and for any losses or lia* 
bilities he may have incurred by reason of his appoint- 
ment. I infer this, because the law originally cited 
seems made only to provide for the indemnity of the 
master in respect to his interest in the vessel ; because 
it was so incorporated into the French Ordinance ; and 
because the opinion of Yalin, in giving it this construe* 
tion, clearly supplies the principles upon which the ques- 
tion, omitted by the law, ought to be decided, and is 
clearly in favor of damages. In fact, if it were other- 
wise^ the result would be that an owner may break his 
contract with a master, and thereby throw undeserved 
reproach upon his professional character, without com- 
pensation, for no sufficient reason ; which he cannot do 
to a common sailcMr. So too, the master might be left 
under personal responsibility upon bills of lading, which 
he may have signed, and for the wages of seamen whom 
he may have engaged.^ 

But this question is still an open one, and the opinions 
of jurists are divided upon it.^ 

But upon a general retainer for no particular voyage, 
as where the master is in possession of a ship which is 

' See also Montgontery v. Wharton^ 2 Feters*8 Adm. R. 397. S. C. 
1 Dan. 49 ; Bee'a R. 388. The New Draper, 4 Robinson's Adm. R. 287. 
The case of Montgomery t. Wharton was a libel in the Admiralty, by a 
master, to compel a specific performance of the contract, by the owners. 
The Coart held that the Admiralty had no jurisdiction to compel such a 
specific performance ; bat intimated that the remedy was in damages, to 
which the common law was most competent. 

' See 3 Kent's Com. p. 161. 
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employed in going from port to port, wherever freights 
can be procured, the owners may at any time re- 
move the master, for any reason that seems good to 
them ; because the nature of his employment is then a 
mere agency, to be revoked at any time by the princi- 
pal^ This, however, b to be understood with the limi- 
tation, that the owners are to indemnify him against 
liabilities incurred in the course of his connection with 
the ship.^ The dispossession of a master may be efl^t- 
ed by judicial proceedings in the Admiralty, promoted by 
the owners who have a majority in interest. In the 
course of such a proceeding. Sir William Scott observed, 
*^ all that the Court requires, in cases where the master 
is not an owner, is, that the majority of the proprietors 
should declare their disinclination to continue him in pos- 
session.^ In the case of a master and part-owner^ some- 
thing more is required, before the Court will proceed * to 
dispossess a person who is also a proprietor in the vessel, 
and whose possession the common law is upon general 
principles inclined to maintain. Some special reason is 
commonly stated, to induce the Court to interpose." ^ 

* Montgomery t. Wharton^ 1 Fetera's Adm. R, 397. The New Draper^ 
4 Rob. Adm. R. 287; as to the revocatioD of such an agency, see Story on 
Agency, ch. 18, sec. 463. 

' Story on Agency, ch. 18, sec. 466. 

' This was probably spoken of cases where the master was in possession 
of a general trading ship ; not where he was engaged by contract for a 
specific Toyage. The learned Judge was, however, announcing the prac- 
tice of the Court upon the matter of possession, and not upon the question 
of damages, 

^ The New Draper, 4 Rob. Adm. R. 287. See also The Johan and 
Siegmund, Edward's Adm. R. 242. This jurisdiction, however, is not ex- 
ercised by tlie British Court of Admiralty between foreigners, without the 
consent of the parties, or the intervention of the minister of the foreign 
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It follows, as the correlative of what has been said, 
that the master who has contracted to go on a particular 
voyage, can no more withdraw from that contract, with- 
out incurring a liability to damages, than the owner. 
Nor can he quit the vessel in a foreign port, when she is 
employed as a general trading vessel ; for it is always 
his duty to bring the vessel home, if possible, and even 
in case of capture by a belligerent, it is his duty to re- 
main until the result of the proceedings and the fate of 
the ship are made known.^ It is not to be said, indeed, 
that a master who iSnds himself abroad, in a ship that is 
ordered by the owners from one quarter of the world to 
another, in a series of voyages which he made no specific 
contract to perform, can thus be kept in perpetual ban- 
ishment from home, if they do not permit the ship to re- 
turn. But even in such a case, he would not be at 
liberty to quit the vessel without giving them such notice 
as would enable them to appoint a substitute.^ If, after 
such notice, they neglected to make an appointment, he 
might make it himself. 

The master being rightfully appointed, and lawfully in 
possession of the ship, we are now to inquire what are 
his powers and duties. The first of these respects the 
employment of the vessel. 

I. The Master is the agent of the owners, to manage 

state devolving the jurisdiction of his own country on the Courts But a 
sentence of the Admiralty Court of the foreign country, where the vessel 
belongs, wUl be considered to arm the Court with sufficient authority, and 
will be supported and possession decreed. The See Renter ^ 1 Dodson's 
Adm. R. 22 ; and The Johan and Siegmund, ante. 

' WiUard ei ux v. Dorr, 3 Mason's R. 255. Brown v. Lull^ 2 Sumner's 
R. 443. 

' Story on Agency, ch. 18, sec. 478. 
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and employ the vessel for their interest. Whenever he 
receives their orders, he is bound to obey them as the 
limitations of his general authority ; and when they make 
a contract respecting the employment of the ship, he can- 
not make another to annul or supersede it.^ But in the 
absence of specific orders, the nature of his agency invests 
him with certain powers, which the law has accurately 
defined ; and being once master, he will be deemed, as 
respects third persons, to continue in that character, until 
displaced by some overt act or declaration of the owner.* 
1. He may under some circumstances let the ship by 
charter-party. The first requisite to clothe him with this 
authority is that it shall be the usual employment of the 
ship to be so let. The master cannot of himself divert 
the ship from its usual employment, so as to bind the 
owners. He cannot let a ship by charter-party which has 
been employed solely in carrying the goods of the owner, 
or in carrying passengers ; nor can he take her out of the 
trade in which she has been employed, as in the coasting 
trade, or fisheries, or in the navigation of rivers, and let 
her by charter-party for another trade, or in another kind 
of navigation ; nor can he let her by charter-party for a 
particular business, when she has been employed ordinarily 
in taking freights as a general ship.' In the second place 
it is requisite to the validity of a charter-party, made by 

' Burgon ▼. Sharpe 2 Camb. N. F. R. 529. Walter v. Brewer 11 Mass. 
R. 99. Ward y. Green, 6 Co wen's R. 173, Peters y. BaUestier, 3 Pick. 
R. 495. 

» The Schooner Tribune, 3 Sumner's R. 144. 

» 1 Bell's Comm. sec 434. Pothier, Charte-Pariie, n. 48. 1 Liyermora 
on Agency, p. 155, 156. Abbot on Shipping, part 2, ch. 22, sec. 7—10. 
Boucher y. Lawson, Rep. temp. Hardw. 85, 194. King y. Lennox, 19 John& 
R.235. 
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the master, as against the owner, that it should be made 
in a foreign port ; or, if made in the home port, that it 
should be with the owner's knowledge. So far as the 
owner is concerned, the master enters into a contract of af- 
freightment only as his agent — by procuration ; and as such 
a power of the agent, to make a contract of this important 
description is ordinarily suspended by the presence of the 
principal, it follows that the assent of the principal must 
appear, when the contract is made by the agent under 
circumstances in which the principal will ordinarily be 
deemed to have resumed the superintendence of his own 
affairs. This assent will be presumed, if it appears that 
the owner had knowledge, and did not dissent.* If these 
requisites concur, the master has power to let the ship by 
charter-party, and by such contract to bind the owners. 

2. The master may employ the ship as a general ship, 
and receive goods on board to be carried for freight, and 
sign bills of lading for the same, which will bind the 
owners. The ship is also bound, in specie^ to the per- 
formance of the contract. A merchant who ships mer- 
chandise in a vessel on freight, has a lien on the vessel for 
his goods, for any damage they may sustain from the fault 
or neglect of the master, or the insufficiency of the vessel. 
He may enforce his lien, by process in rem, in the Ad- 
miralty. In such a case, the vessel is, by the marine law, 

^ Yalin Comm. tome i, p. 618, 630. Fothier, Louages Mar. n. 48. Ab- 
bot on Shipping, part 2, ch. 2. sec. 5. 1 Bell's Comm. p. 412, 413. Hur- 
ry T. The Assignees of Hurry^ 2 Wash. R. 145. The Schooner Tribune, 
3 Sumner's R. 144. In this last case, the court thought that the fact of the 
master's having had authority to make charter-parties in the home port, for 
former voyages, furnished evidence of a superadded agency, (such as the 
doctrine stated in the text requires, beyond the ordinary powers of the 
master) for the particular occasion in controversy. 
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hypothecated to the merchant for his damages, from the 
time that the misfortune happens, and his claim against it 
is preferred to the right of the general creditors of the 
owners. The right of preference may be lost by unrea- 
sonable delay. But his lien is not defeated by a bona 
fide sale, before he has had an opportunity for enforcing 
it, and still less when the purchaser has knowledge 
of the claim.^ Here also, as in the case of a letting 
of the entire ship by charter-party, it is necessary that the 
usual employment of the ship should be that of a general 
freighting ship.^ If the owner freights the ship himself, 
and the master takes on board goods the freight of 
which he receives himself as part of his privilege, the owner 
is not bound to the safe delivery of those goods.^ So too, 
if the owner goes out in his own ship to freight her for 
himself, and the master takes other goods on board, the 
owner is not bound, miless at the time of sailing he knew 
the goods to be on board, and that they were taken on 
freight.^ But in such case, the owner must shew, in order 
tQ relieve himself from the liability, that he was exclusively 
attending to the shipment of the cargo, and he must show 
the same thing though he was on board as supercargo.^ 
But if the vessel is employed as a general freighting 
ship, the master may take on board goods to be carried 
for freight, and the lawfulness or unlawfulness of export- 

^ The Rebecca^ Ware's R. 188. The Reeside, 2 Sumner's R. 567. 

* Abbot on Shipping, part 2, ch. 2, sec. 4, p. 93. 3 Kent's Comm. Lee 46. 
Boucher ▼. Lawson^ Rep. temp. Hardw. p. 85, 194. Boson v. Sanford, 3 
Mod. R. 321. Gen. Int. Ins. Co. v. Ruggles, 12 Wheat. 40S. Ellis v. TW- 
ner, 8 Term R. 531. 

' King ▼. Lennox^ 19 Johns. 235. Reynolds ▼. Toppan^ 15 Mass. 370. 
^ Walter ▼. Brewer^ 11 Mass. R. 99. 

• Ward 7. Green, 6 Cowen's R. 173. 
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ing such goods from the country whence they are shippedi 
or the fact that the master receives the freight as his own 
perquisite, cannot vary the owner's responsibility.^ So 
too, the owner is liable, if the ship be a general one, if the 
master adds to the contract for safe carriage some other 
conditicNi, as to sail vnth convoy, though without the 
owner^s knowledge, or authority ; for having authority to 
make the contract to carry the goods, the owners are 
answerable to strangers for his exceeding his authority, and 
must seek their remedy against him.' The usage of trade 
may sometimes invest the master with a further extent of 
authority. Thus, if in the coasting trade it is the usage 
for the master to act as consignee, and bring back the 
proceeds of the goods shipped, though the compensation 
is all paid in the shape of freight, the owners are liable 
for a safe return of the money by the master.' 

There does not seem to be the same broad distinction, 
as to the master's authority, between a contract for the 
carriage of goods made at the place of the owner's resi- 
dence, and one made abroad, as in the case of making a 
contract by charter-party. Abroad, the master is the 
agent of the owner, to receive goods in a general freight- 
ing ship ; and at home, the receiving of goods on board 

^ Boucher ▼. Lawson, Rep temp. Hardw. p. 85. The fact that the master 
receives the freight as his own perquisite, was much considered in the case 
of Allm V. Sewallf 2 Wend. R. 327, afterwards carried to the Court of Errorf 
in 6 Wend. R. 335. The general principle stated in the text was affirmed. 
It was also held that the owner's directions to the master not to carry the 
particular kind of parcels, (as money) did not excuse the owner, unless notice 
of such instructions were brought home to the shipper. See also 2 Kent's 
Comm. p. 609. 

* Rinquist ▼. Ditchdl, Mich. Ter. 40 Geo. 3, cited Abbot on Shipping, 
p. 98, £dit. 1829. 

* Emery r. Mersey ^i Greenl. R, 407, JTwip v. Caughtry^ 11 Johns. 107. 
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and signing bills of lading for them, ax^ so uniformly en^ 
trusted to the master of a general trading ship, that an 
actual interference or prohibition of the owner would 
seem to be necessary to alSect third persons.^ 

3. The hiring as well as the discharge of the other 
officers and seamen are among the incidental powers of 
the master, ordinarily entrusted to him, and always to be 
presumed, unless a prohibition or interference of the 
owner appears, to affect third persons with notice that the 
usual powers are withheld.^ 

4. In respect to repairs and the outfit of the TesseL 
In the home port, the master's presumed power as 

agent for the owners will bind them for all proper con- 
tracts for fitting out, victualling and repairing the ship, 
unless it shall be shown that the owners themselves, or 
a ship's-husband, managed the vessel, and that the party 
contracting with the master was aware of this.^ Where 
an exclusive credit is given to the master, the owner is 
not liable ; ^ but though the master is lessee of the vessel 
for a term of time, under covenants that he shall have 
the sole management and repair her at his own cost, yet 
if the creditor has no notice of this, he will have a right 
to look to the owner.^ So too, it was held in England 
that the owners are bound for necessaries, though the 

' 1 BelPs Com. sec. 434. Abbot on ShippiDg, p. 93. 1 Livermore oa 
Agency, p. 157, 158. 

' Ante, Part I, cb. 2, p. 15. Part II, ch. 5. Story on Agency, p. 110. 

' 1 Bell's Com. 413. Abbot on Shipping, p. 101. Marquand ▼. WeM, 
16 Johns. R. 89. Schemerhom ▼. Loines, 7 Johns. R. 311. Muldan ▼. 
Whitlockj 1 Cowen's R. 290. Ex parte Blandf 2 Rose, 91. Farmer 7. Da- 
vis, 1 Ter. R. 108. Gamham v. Bennet, 2 Stra. 816. 

« Thorn ▼. Hicks, 7 Cowen's R. 697. 

• Rich ▼. Co€f Cowp. 636. 
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master is appointed by government, the vessel being a 
mail packet ; because the owners receive the benefit of 
the repairs and the earnings of the vessel.^ In short, the 
liability of the owners rests upon two grounds ; first, the 
authority to act for them, of which his character and situ- 
ation as master furnish presumptive evidence ; secondly, 
the fact that the owners receive the benefit of the con- 
tract, and the consequent presumption that arises thereon 
that it was made at their instance and request.^ 

It has been recently held in England, that the master 
has authority to pledge the credit of his owner, resident 
in England, for money advanced to the master in an Eng- 
lish port, where the owner has no agent, if such advance 
of money was necessary for the prosecution of the voyage ; 
and whether it was so or not, is a question for the jury.^ 

The master is the presumed and accredited agent of 
the owners in fitting out, victualling and repairing the 
ship abroad ; and for his engagements in these respects, 
or even for money borrowed for the purpose of furnish- 
ing necessaries for the ship, the owners will be bound, 
provided the loan appears to be fairly supported by evi- 
dence of existing necessities ; ^ and he may draw bills of 

> Siokes y. Carney 2 Camp. N. P. R. 339. 

* James v. Bia^f 11 Mass. R. 34. Bat the mere fact that a party re- 
ceives the benefit, is not alone sQfGicient to charge him, as the owner^ unless 
some ground of contract appears. Buxtcn v. Snee^ 1 Yes. 154. This sub- 
ject of the liability of the owner, as such, has been a good deal discussed, 
and it seems that the ultimate question in every case is, to whom was the 
credit given ? See Dame v. Hadlock, 4 Pick. R. 458. ' Baker v. Bucfde, 7 J. 
B. Moore, 349, and infra, Part V, ch. 1, upon the point of liability for sea- 
men's wages. 

' Arthur T. Barton, 6 M. and W. 138. See also Robinson v. LyaU, 7 
Price's R. 592. 

* 1 Bell's Com. 413. HusseyT, Allen, 6 Mass. R. 163. James v. Bixhy, 
11 Mass. B. 34. Wainwright v. Crawford, 4 Dallas's R. 225. Millward r. 
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exchange on his owners to pay soch a loan, which they 
are bound to accept.^ The term necessaries is not re- 
stricted in its meaning to such things as are absolutely 
necessary, but extends to whatever a prudent owner 
would order as reasonably fit and proper for the ship, or for 
the voyage, under the circumstances.' But *^ the money 
supplied," says Lord Ellenborough, ^^ must not be under- 
stood of an indefinite supply of cash, which the master 
may dissipate, but only such as is warranted by the exi- 
gency of the case, as for the payment of duties and other 
necessary purposes."' It has been held (at nisiprisus) to 
be essential that a specific sum should be advanced for a 
specific purpose of necessary repairs, and that it should have 
been in fact so applied, before the owner can be made liable, 
personally, upon his implied contract. Thus in an action 
against the owner of a ship for money supplied to the 
captain at a foreign port, where it appeared that he had 
taken up seventeen hundred pounds on his owner's ac- 
count, a part of which only had been applied to the uses 
of the ship, and then the lender had carried the residue 
to the private account of the captain ; Abbot L. C. J. 
held that there must be a distinct advance of a specific 
sum, on account of the ship, which must be specifically 
applied to the use of the ship, and that it was incumbent 
on the plaintiff* to show the necessity for borrowing the 
money, and to prove the actual application of it.^ So too^ 

HaUet, 2 Caiae's R. 77. W^ter ▼. Seekamp, 4 Barn, and Aid. 352. Stew- 
art Y. Holly 2 Dow's R. 29. Rosher t. Busker, 1 Starkie, 27. 
» MiUward v. Hallet, 2 Cainc's R. 77. 

* Wdfster v. Seekamp, 4 Barn, and Aid. 352. 

• Rosher y. Busher, 1 Starkie's R. 27. 

^ Palmer et al. Y. Gooch, 2 Starkie's R. 428. See also Sir Humphrey 
Jervi$*s case^ Abbot on Shipping, part 2, ch. 3, p. 104. But it is dearlf 
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the responsibility of the owners is to be restricted to ad- 
Tances for necessary repairs and expenses, to prosecute 
the voyage originally contemplated, and will not include 
such extraordinary expenditures as arming the vessel, 
unless the necessity for so doing was palpable and press- 
ing.^ 

If the master cannot obtain the necessary supplies, or 
advances for supplies, upon the owner's credit, or his 
ovim, in the foreign port, he may then resort to a direct 
hjrpothecation of the ship, by giving a bottomry bond.^ 
This is one of the most delicate powers entrusted to the 
master, and capable of dangerous abuses; yet it has 
been from the earliest periods of commerce one of the 
acknowledged powers of the master, growing out of the 
necessity, invincible in a moral sense, that the ship should 
proceed.^ But before he can give this species of real 
security, several previous contingencies must have ex- 
pressly occurred, which the law has placed as checks 
upon the master for the protection of the owner ; for it 
is to be observed, that the contract is one which the mas-' 



otherwise on a bottomry bond, giving a lien on the ship, and relieving the 
owner from personal responsibility, when the bond is sued in the Admiralty. 
So much of the money as was needed and applied to the uses of the ship 
is allowed as a lien on the vessel, and the residue is rejected. And qiuere 
whether there is any such distinction at law as that taken in Palmer v. 
Gooch. Is not the owner liable for so much as is necessary and was ac- . 
tnally applied to the necessary uses of the ship, without inquiry as to what 
particular sum the master took up at the time ? 

^ United Insurance CompaTiy v. Scott^ 1 Johns. R. 106. 

' It seems that the master has power to hypothecate the ship, although 
q>pointed by the charterers. Breed v. Ship Venus per Davis J. ; cited in 
Story's notes to Abbot on Shipping, p. 125, Amer. Edit. 1829. 

' Lois D^Oleran, art. 1. Valin's Comm. tome i, p. 441. 1 BelVs Comm. 
p. 433 — 440. 
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ter makes for the owner, not by special appointment for 
the purpose, but only by an authority conferred upon him 
by law to meet an emergent and unprovided necessity. 

Firstj it must be out of the master's power to obtain a 
personal credit, either in the name of his owners, or in 
his own name, at the place where he proposes to hypoth- 
ecate the ship. That the owner's personal credit should 
first be insufficient, is by all the authorities, the first prin- 
ciple upon which the validity of such an hypothecation 
rests.^ In regard to the master's own credit, it is not 
likely often to occur, that a master of a vessel will have 
a personal credit, where his owner has not ; but Lord 
Stowell, on several occasions, in stating the foundation 
of bottomry bonds, has coupled the owner and master 
together, and defined the proper occasions on which they 
may be given, as being those where neither has a per- 
sonal credit.^ Upon general principles, it would seem 
reasonable to hold (but the point has not been directly 
adjudged) that the master is bound to use his own credit, 
if he has any, because he is bound to get the repairs done 



^ The Nelson, 1 Haggard's Adm. R. 169. The Zodiac, 1 Haggard's Adm. 
R. 320. The Rhadamanthe, 1 Dodson's Adm. R. 201. The Augusta, 1 Dod- 
son's Adm. R. 283. The Sydney Cove, 2 Dodson's Adm. R. 11. The Vir- 
gin, 8 Peters's" S. C. R. 538. The Aurora, 1 Wheaton's R. 96. Murray v. 
Lazarus, 1 Faine's R. 572. Ross v. SIup Active, 2 WashingtoD's R. 226. 
Tunno v. Ship Mary, Bee's R. 120. The Fortitude, 3 Sumner's R. 228. 
The Brig Hunter, Ware's R. 249. 

* The Zodiac, 1 Haggard's Adm. R. 320. T%e Sydney Cove, 2 Dodson's 
Adm. R. 11. The Hero, 2 Dodson's Adm.R. 11. Since this text was 
written, I have seen a case in England, which sanctions the principle 
more directly. A bottomry bond was given by the master for advances 
made on his own credit, and not on that of the owner, for a series of 
voyages undertaken in defiance of instructions, and it was held void. The 
Reliance, 3 Hag. Adm. R. 66. 
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at as little sacrifice to the owner as he can ; and if, by a 
loan obtained upon his personal responsibility, he can 
relieve the owner from the payment of maritime interest, 
he ought to do so ; and for advances thus made, he has 
a lien on the freight, and perhaps also on the ship«^ But 
if his own credit, exclusively, will not procure the neces- 
sary advances, there is no objection against his uniting 
both his own personal credit and a bottomry security, as 
inducements to the lender of whom he solicits the loan 
or the supplies. Nor is it material, that the advances 
are made to the master before the bond of hypotheca- 
tion is taken, unless they were made trusting to his 
personal responsibility alone, and without a view to a 
bottomry bond. Thus, where it was objected that the 
repairs and supplies were made in the first instance, upon 
the master's credit, but it did not appear that the mate- 
rial-men trusted to his personal credit exclusively, waiv- 
ing the lien which the foreign law gave them on the ves- 
sel, or the general responsibility of the owners, the Su- 
preme Court of the United States held, that they might 
well trust to the master's credit, as auxiliary to these 
sources, and that the fact that the master ordered the 
supplies and repairs before the bottomry bond was given, 



^ As to the lien od freight, it is less doubted now than formerly, with us. 
The Pockety 3 Mason^s R. 255. Drinkwater et al v. The Freight, <3fc. of 
the Spartan, Ware's R . 149. The master's lien on the ship for advances 
has been disputed in England at common law. Hussey v. Christie^ 9 East's 
R. 426. Abbot on Shipping, part 2, ch. 3, sec 9. The Courts of Equity 
have favored it. Hussey v. Christie, 13 Ves. Jr. 594. Ejc parte Halscett, 3 
Yes. and Beame, 135. Some of the Courts of Admiralty in this country 
have affirmed it. Btdgin v. Sloop Rainbow, Bee's Adm. R. 116. Gardner 
v. Ship New Jersey, Peters's Adm. R. 223. See also The Packet, 3 Ma- 
son's R. 255. See more fully infra, Part III, ch. 4. 
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could have no legal effect to defeat that security, if thej 
were so ordered by the master upon the faith and with 
the intention that a bottomry bond should be given to 
secure the payment of them.^ So too, the master may 
give the personal security of the owners as auxiliary to 
that created by the bottomry bond, by drawing bills of 
exchange on them collateral to the bond, if he cannot 
obtain the money upon the bills alone.^ It follows, as a 
general proposition, from what has been said, that if there 
is any agent of the owner at the place, the master can- 
not hypothecate the ship f and a fortiori if one or more 
of the part-owners of the vessel should be present, the 
master's power ceases/ ^ 

But the presence of an agent, or correspondent of 
the owner, is to be taken, in its effect on the master's 
authority, with the same reference to the question of 
necessity, as any other state of things. An agent may 
be present and refuse to act; a consignee may have 
funds of the owners, and refuse to advance them. In 
such cases, the master is thrown upon the resources which 
his official character empowers him to use under other 
circumstances of distress. Thus it has been held that it 
is not sufficient that there should be an agent duly em- 
powered to act in supplying the ship's necessities, but he 
must also be inclined so to act ;^ and that it is wholly 

' The Virgin, 8 Peters's S. C. R. 538. See also La Ysabel^ 1 Dods. 
Adm. R. 273, 276. 

• The Tartar, 1 Hag. Adm. R. 3. The Nelson, 1 Hag. Adm. R. 179. 
The Jane, 1 Dods. Adm. R. 466. If the bills are honored, they discharge 
the bond. Ibid. 

' Selden v. Hendrickson, 1 Brockenbrough's R. 390. Boreal y. The 
Golden Rose, Bee's R. 131. i 

• Pattan v. The Randolph, Gilpin's R. 457. , 

• The Nelson, 1 Hag. Adm. 3. 
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immaterial that a consignee has funds of the owner, if 
he will not advance them, for the non-existence of funds 
and the inability to get at them must be deemed precisely 
equal predicaments of distress.^ So too, where a ship 
came to the hands of a foreign merchant, consigned by 
the master, who died and devolved the whole manage- 
ment upon him, Lord Stowell supported a bottomry bond 
taken by him of the master whom he himself appointed, 
the transaction appearing to have been conducted in en- 
tire good faith.* He held the same, also, in the case of 
a bond taken by consignees of the cargo, of a master 
whom, as a measure of necessity, they had appointed in 
the place of the former master.^ Upon another occasion 
he held the following language in respect to bonds given 
to agents, and upon the principles thus laid down, decided 
the cause before him. ^^ It is not to be laid down as a 
universal principle, that an agent of the owner may not, 
under any circumstances, take the security of a bottomry 
bond. Cases may possibly arise, in which an agent may 
be justified in so doing. It can be no part of his duty to 
advance money without a fair expectation of being reim- 
bursed, and if he finds it unsafe to extend credit to his 
employers beyond certain reasonable limits, he may then 
be at liberty to give up the character of agent, and, as any 
other merchant, to lend his money upon bond, and secure 

» 7%e yU-gin, 8 Petere's S. C. R. 538. 

• The Tartar, 1 Hag. Adm. R. 1. See also The Zodiac, Ibid. 320. 

' The Alexander, 1 Dods. Adm. R. 278. In a subsequent case, in Eng- 
land, where the owner had abandoned, and a substituted master (whether 
appointed by the underwriter's agent, or by the owner's agent, or by both, 
not appearing,) gave a bottomry bond, to a holder of collateral security, the 
bond was sustained. The Kennessly Castle, 3 Hag. Adm. R. 1. The Rtt* 
Hc&n^ Ihid. 9. 
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its payment with maritime interest*" ' But it is clear 
that if the agent has had funds of the owners in his pos* 
session, which might have been applied to the demand 
for which he takes a bottomry bond, he is bound so to 
apply them ; and if he has neglected or refused so to do, 
it will vitiate the whole transaction.' 

Secondly. The advances must be for repairs and sup- 
plies necessary for effectuating the objects of the voyage, 
or the safety and security of the ship.® Necessities may 
come in such a variety of forms, that it is impossible to 
frame any general rules which shall define what are ne- 
cessaries upon all occasions ; rules, however, may well 
define the occasions upon which necessaries may be taken 
up.^ Thus the master cannot hypothecate for an exist- 



> The Hero. 2 Dodson's Adm. R. 139. 

* The Aurora, 1 Wbeatoa's R. 96. See also Reed ▼. Com. Ins. Co. 3 
Johns. R. 352. 

• 1 Bell's Coram. 434. The Aurora, I Whcaton's R. 96. The Virgin, 
8 Peters's R. 53S. Hurry v. Ship John and Alice, 1 Wash. R. 293. Craw- 
ford ei al. y. The WiUiam Penn, 3 Ibid. 484. The Mary, 1 Paine, 671. 

The Duke of Bedford, 2 Hag. Adm. R. 294. Putnam v. The Polly, Bee's 
R. 157. Tunno v. Ship Mary, Ibid. 120. The Fortitude, 3 Sumner's B. 
228. 

^ The latest judicial definition in this country of the necessity which 
will justify a master in giving a bottomry bond, is a most elaborate and 
learned judgment of Mr. Justice Story's, in the case of The Ship Fortitude, 
3 Sumner's R. 228. The necessity is defined to be not merely that which 
includes such repairs and sgpplies as are absolutely or indispensably neces- 
sary, but that it includes all such as are reasonably fit and proper for the 
voyage. The lender on bottomry is bound to exercise reasonable diligence, 
in order to ascertain, whether such supplies and repairs are necessary and 
proper. He is not hound, however, to show that there was a positive ne- 
cessity. It is sufficient, if there is an apparent necessity, so far as the 
lender is able upon due inquiry and due diligence, to ascertain the facts. 
He will be protected in such a case of apparetat necessity for his advances, 
even though, upon a fuller examination and more thorough investigation of 
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ing debt, but only for supplies furnished to enable him to 
complete the voyage, and furnished at the time the ne- 
cessity existed.^ But it need not be the original voyage 
upon which the ship was sent. Mr. Justice Washington 
has held that the master's power to hypothecate the ship 
extends to the obtaining of supplies necessary for the 
safety of the vessel, and to enable him to perform any 
voyage which he is authorized by law to undertake. In 
this case, the bottomry bond was given in an enemy's 
country, after a capture and the breaking up of the origi- 
nal voyage, to enable the ship to return home.^ The 
Supreme Court of the United States have also held, that 

the facts, at a sabseqaent period, it should be doubtful whether the supplies 
and repairs were really necessary. Where there is an apparent necessity 
for repairs, the lender on bottomry is under no obligation to inquire, as to 
the best raode of making the repairs, or whether they are made in thd most 
judicious manner, or to ascertain the cause of the injury. It is sufficient, 
if he acts with good faith, and does not cooperate wilfully in any unneces- 
sary expenditure. Ibid. The doctrine of this case is supported by that of 
Scares v. Rakn, before the Judicial Committee of the- Privy Council in 
England, on appeal from the High Court of Admiralty. London Law Mag- 
azine, February, 1S39, vol. 4, p. 30. 

' Hurry y. Ship John and Alice, I Wash. R. 293. The Aurora, 1 Whea- 
ton's R. 96. In this last case the Supreme Court of the United States said, 
" It is true that a bona fide creditor, who advances money to relieve the 
ship from an actual arrest, on account of debts contracted for supplies, may 
stipulate for a bottomry interest, and the necessity of the occasion will jus- 
tify the master in giving it, if he have no other sufficient funds or credit, to 
redeem the ship from such arrest. But a mere threat to arrest the ship for 
a preexistent debt, would not be a sufficient necessity to justify the master 
in giving a bottomry interest, since it might be an idle threat, which the 
creditor might never enforce ; and until enforced, the peril would not act 
upon the ship itself. Nor, because a debt, sought to be enforced by an 
arrest of the ship, might uphold an hypothecation in favor of a third per- 

 

son, does it follow that a general creditor would be entitled to acquire a 
like interest.'' 
* Crawford et al. v. The Wilham Perm^ 3 Wash. R. 484. 
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if a bottomrj lender, in fraud of the owners, and bj con- 
nivance with the master for improper purposes, advances 
his nK>ney on a new voyage, his bottomry bond may be 
set aside as invalid ; but that there is no pretence to say 
that if the master does deviate from his instructions, with- 
out any participation or cooperation or fraudulent intent 
of the bottomry lender, the latter is to lose his security 
for his advances bona fide made for the relief of the 
ship's necessities.^ 

Thirdly. If the master has money of the owner on 
board, he cannot resort to bottomry, until he has first 
applied it as far as it will go, unless it would defeat the 
purposes of the voyage.^ Whether he is bound so to 
apply money of his own, there is no direct authority for 
asserting, so far as I am informed. The question would 
seem to depend upon the same general reasons as does 
that of his obligation to use his own personal credit, al- 
ready touched upon.' Mr. Justice Story has given a 
strong intimation of his opinion that the master is bound 
to apply his own funds, upon the principles above ex- 
pressed.^ In respect to money belonging to shippers, he 
holds the case to be different ; that there is no absolute 
rule, but that the general principle is, that the master is 
bound to act with a reasonable discretion.^ But this 
question seems to belong appropriately to the discussion 



^ The Virgin, 8 Feten'6 S. C. R. 538. See also T%e Tartar^ 1 Hag. 
Adm. R. 12, 13. 
' The Packet, 3 Mason's R. 255. 
» Ante, p. 176. 

* T^ PocAef, 3 Mason's R. 255. 

• Ibid. 
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of the master's relation to the cargo, which the money 
of shippers is deemed to be.^ 

Fourtldy. The master can thus hypothecate the ship 
only in a foreign port ; or, as the rule is sometimes ex- 
pressed, in a port where the owners do not reside.' 
What ports are to be deemed foreign for this purpose is 
a question of construction* All ports out of the country 
of the owner are of course within the rule. Then, as to 
ports in the country of the owner, what are to be deem- 
ed foreign as to him, and whether the whole of his coun- 
try is not to be deemed his residence, is a question that 
has been mooted. In England, the rule seems to be 
that the whole of England is to be considered for this 
purpose as the residence of an Englishman, at least be- 
fore the commencement of the voyage.^ But Ireland has 
been held to be a foreign country, in the case of English 
ships hypothecated there in the course of the voyage.^ 
Sir William Scott afterwards went much farther in the 
case of a foreign vessel ; for where a ship owned in Ali- 
cant, in Spain, on a voyage to London, put into Corunna 
in a different province of the same kingdom, and was 
there necessitated to take up money upon bottomry, and 
in the then distracted state of the country, (1811) the 
master could not have applied to the owners, he held 
that the nile that a l)ottomry bond, to be valid, must be 
executed in a foreign port, does not rest the validity of 



' Infra, ch. 2. 

' VOrd. de la Marine, liy. 2, tit 1, art. 17. Code de Commerce^ art. 232. 
Emerigofif tome ii, p. 424. Abbot on Shipping, part 2, ch. 3, p. 123. 

' Abbot on Shipping, ante. 

* The Rhadamanthe, 1 Dodson's Adm. R. 201. See also Menetone v. 
Gibbons, 3 Ter. R. K. B. 267. 
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the bond upon the mere locality of the transaction ; but 
upon the extreme difficulty of communication between 
the master and his owners.^ 

On the other hand, does the opportunity or facil- 
ity of communication with the owner take away, in 
all cases, the master's power to give a bottomry bond ? 
It is true that the rule of necessity knows no ter- 
ritorial or jurisdictional limits ; that such necessity may 
arise from the very fact of the difficulty of commu- 
nication with the owner, without reference to such 
limits ; and again, that if there is a ready communica- 
tion with the owner open, the case of necessity quoad 
hoc does not exist, so as to make the master's action in- 
dispensable to the preservation of the ship, on whatever 
side of a territorial line he may happen to be. But has 
not the maritime law, from an imperative convenience, 
fixed some. boundary, on the passing of which the mas- 
ter's power commences and will continue, even though 
he should find himself in a port whence there is a ready 
communication with his owner's residence ? Emerigon 
informs us that in France, the construction put upon the 
rule as laid down in the ordinance (le lieu de la demeure 
des proprietaires^) is to hold each province of the king- 
dom foreign to the owner, except that in which his actual 
residence is fixed.^ 

This question is of great consequence in the ports of 
this country, from the local situation of the States and 

* La Ysabel, 1 Dodson's Adm. R. 273. In this case, the learned judge 
seems to have considered that the state of the different provinces of the king^ 
dom made them to all intents and purposes foreign countries to each other. 

" L'Ord, de la Marifie, liv. 2, tit. 1, art. 17. 

' Emerigon^ tome ii, p. 436. 
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the extent of our coast. It came before Chief Justice 
Marshall, in the case of a vessel owned in Richmond, on 
which the master had given a bottomry bond in the city 
of Nevr York. He adopted the rule which he conceived 
to be the reasonable principle of the maritime law, and 
conformable to what had been expressly held in France^ 
that the owner cannot be considered as present in every 
port belonging to the nation, but that some subdivisional 
line must be taken, on passing which the master's power 
commences. He considered it also well adapted to our 
situation and highly convenient, to hold the master em- 
powered to hypothecate in every port of the United 
States out of the State in which the owner resides, 
where he has no agent, limiting the power, as in all 
other cases, to the necessity in which it originates.^ This 
point has never been affirmed by the appellate court ; 
but it is probable that the convenience of the rule, and 
the great authority of the eminent person who thus 
settled it, have made it the received law of this country. 
Indeed, it would be difficult to shake it ; for it is entirely 
in analogy with our rule upon the subject of an implied 
lien for repairs on American vessels, which are deemed to 
be subject to such a lien by the general maritime law, in 
every port out of the State to which the vessel belongs f 
and the existence of a lien is always a favorable circum- 
stance for the bottomry creditor, in laying the foundation 
for the validity of his bond.^ 

^ Selden etal.Y, Hendrickson^ 1 Brockenbrough's R. 396. 

* See Admiralty Digest, title Material-Men. 

' See a learned and elaborate judgment to this effect in the case of The 
VUfelin^ High Conrt of Admiralty, Dec. 1838 ; reported Monthly Law Mag- 
azine. 
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The master being unable to procure money on bot- 
tomry, or to get the necessary repairs done upon personal 
credit, or to get them done without a ruinous expense, 
the question arises whether he has, by virtue of his office, 
power to sell the ship, and if he has, when and in what 
manner ? 

The doctrine on this subject has undergone very consid- 
erable changes within two centuries past, in all the great 
commercial countries. By the general maritime law of 
Europe, as found in the earlier ordinances, the master 
had no such power virtute officii, under any circumstances. 
Absolute and unqualified prohibitions against a sale by 
the master, without a special procuration from the own- 
ers, are contained in the laws of Oleron, the laws of 
Westcapelle, and of Wisbuy ;^ and the same prohibition 
was incorporated into the marine ordinance of Louis 
XIV.^ Valin exhibits the legal estimation of the mas- 
ter's office, at that period, when he remarks upon this 
prohibition, that the term master is to be understood only 
with reference to the navigation of the vessel, and not 
as implying any dominion or property in it.^ But the 
greater exigencies of modern commerce have led to an 
expansion of this rule, and the master's office has become 
enlarged, to meet such exigencies, into that of an agent 
clothed with power to act, in certain circumstances, for 
the benefit of all concerned, when he formerly could only 
await the directions of the owners. Thus the Code Na^ 

 Jugmem D" Oleron, art. 1, Pardessus, tome i, p. 323. Lois de Westco' 
ptUe, Jugement 3, Pardessus, tome i, p. 372. Droit Mar, de Wisbuy ^ art. 
17, Pardessus, tome i, p. 472. 

' VOrd, de la Marine, liv. 2, tit. 1, art 19. 

* Valin, Comm. tome i, p. 443, 444. 
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polean expressly introduces as an exception to the old 
rule, the case of innavigability of the vessel, when legally 
proved by a survey ;* and this expansion of the doctrine 
is also found elsewhere upon the continent,^ 

In England, the rule has also been enlarged. For- 
merly it was doubted whether the master could sell at 
all ; but the more modern cases have settled that the 
master has an authority, in a case of extreme necessity, 
acting with good faith and for the general benefit of all 
concerned, to sell the ship.^ But then there must be the 
clearest proof of necessity, it must be shown not only 
that the vessel was in want of repairs, but likewise that 
it was impossible to procure money for that purpose.^ 

In this country, the rule is substantially the same, that 
the master, acting with entire good faith, has, in virtue 
of his office, authority to sell the ship, in cases of ex- 
treme necessity, where the vessel is wrecked or innavi- 
gable, and he cannot procure money for the repairs, or 
means to make them, or the vessel cannot be repaired 
witiiout an expense of more than half her value when she 
is repaired.^ But as between the owner and a purchaser 

' Code de Commerce, art. 237. 

' Jacobsen's Sea Laws, by Frick, book 4, ch. 2, p. 360. 

' Bell's Comm. 439. The Fanny and Elmira^ Edwards's Adm. R. 118. 
LUe T. Royal Ex. Ins. Co., 8 Taunton's R. 755. Green v. Royal Ex, Ins* 
Co.f 6 Taunton's R. 68. Read y. Bonham, 3 Brod. and Bing. R. 147. Rob- 
ertson v. Clark, 1 Bingham's R. 445. Reed r. Darby, 10 East's R. 143. 
Hayman ▼. MoUon, 5 £sp. R. 65. Allen y. Sugme, 8 B. and C. 561. Somes 
T. Sugrue, 4 Carr. and P. 276. 

* The Fanny and Ehnira, Edwards's Adm. R. 118. Reed ▼. Bonham, 3 
Brod. and Bing. R. 147. 

* The Tilton, 5 iMason's R. 465. The Brig Sarah Ann, 2 Sumner's R. 206, 
215. Gordon v. F. and M. Ins. Co., 2 Pick. R. 249. Wnn ▼. Columbian 
hu. Co., 12 Pick. R. 279. Fontain v. Phanix Ins. Co., 11 Johns. R. 293. 
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at the sale, the tide of the former is not devested, unless 
such necessity exist, notwithstanding the master may 
have acted with entire good faith and in the exercise 
of a sound discretion.^ 

Mr. Justice Washington has held that the master has 
authority to sell only on a foreign shore, and not in the 
country where the owner lives.* On the other hand, 
Mr. Justice Story has rejected the distinction, and held 
that if such an urgent necessity exists, as renders every 
delay highly perilous, or ruinous to the interests of all 
concerned, the duty of the master is the same, whether 
the vessel be stranded on the home shore or on a foreign 
shore, whether the owner's residence be near or at a dis- 
tance.^ This opinion has been affirmed by the Supreme 
Court of the United States, and is now undoubtedly 
the settled law of this country. The rule has been an- 
nounced by the court in the following terms. " The 
true criterion for determining the occurrence of the mas- 
ter's authority to sell is the inquiry, whether the owners 
or insurers, when they are not distant from the scene of 
stranding, can, by the earliest use of the ordinary means 
to convey intelligence, be informed of the situation of the 
vessel in time to direct the master before she will probably 
be lost. If there is a probability of loss, and it is made 
more hazardous by every day's delay, the master may 
then act promptly, to save something for the benefit of 



Center v. American Ins, Co., 7 Cowen's R. 664. American Ins. Co, v. Cen* 
ter, 4 WendelPs R. 45. ScuU v. Briddle, 2 Wash. R. 160. Patapsco Ins, 
Co, V, Southgate, 5 Pelers's S. C. R. 604, 620. 3 Kent's Comm. p. 174, 175. 

» The Tilton, 6 Mason's R. 465. 

• Scull 7. Bnddle, 2 Wash. R. 150. 

' The Brig Sarah Ann, 2 Sumner's R. 215. 
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all concerned, though but little may be saved. There is 
no way of doing so more effectual than by exposing the 
vessel to sale ; by virhich the enterprise of such men is 
brought into competition as are accustomed to encounter 
such risks, and who know from experience how to esti- 
mate the probable profits and losses of such adven- 
tures-'' ^ 

I am not aware of the existence of any different rule 
for the master's conduct, as to what constitutes a case of 
necessity, between himself and the owner, and between 
the owner and an underwriter. It has been said that 
the law of cases of necessity is not likely to be well fur- 
nished with precise rules ; and the remark points out the 
danger of attempting to lay down rules for what may 
come in such an infinite variety of forms. But the kind 
of necessity that will authorize the master to sell, and 
the predicaments legally constituting such necessity, have 
been occasionally adjudicated ; and a statement of the 
doctrine, as laid down in the leading cases upon this 
question, as between owner and underwriter, will pre- 
sent a view of the master's duty applicable also to his 
relation to the owner. 

In the Circuit Court of the United States for the First 
Circuit, the principle has been announced in the follow- 
ing terms : " It -is not sufficient to a valid sale by the 
master, that he acted with good faith, and in the exer- 
cise of his best discretion. There must be a moral ne- 
cessity for the sale, so as to make it an urgent duty upon 
the master to sell for the preservation of the interest of 
all concerned. If the circumstances were such, that an 

^ New Bag, Ins. Co. t. The Brig Sarah Ann^ 13 Peters's S. C.R.387. 



190 MASTER'S POWER TO SELL THE SHIP. 

owner, of reasonable prudence and discretion, acting 
upon the pressure of the occasion, would have directed 
the sale, from a firm opinion that the vessel could not be 
delivered from the peril at all, or not without the hazard 
of an expense utterly disproportionate to her real value, 
as she lies, then a sale by the master is justifiable, and 
must be deemed to have been made under a moral neces- 
sity. The master thus becomes the agent of all con- 
cerned in the voyage, and when an abandonment has 
been accepted by underwriters, he becomes, by relation, 
their agent, from the time of the loss to which the aban- 
donment relates, and a sale by him is made as agent of 
the underwriters." ' 

The Supreme Court of the State of Massachusetts 
liave held the following language. ^^ The master of a 
vessel insured, which has received damage by the perils 
of the sea, may, in cases of extreme necessity, sell the 
vessel, and upon such a sale so occasioned, may be 
founded a claim against the underwriters for a total loss. 
This necessity must be of a moral nature." ^ Again, 
they say, " There must be something more than expe^ 
diency in the case ; the sale should be indispensably requi* 
site. The reasons for it should be cogent. It must be 
a necessity which leaves no alternative ; which prescribes 
the law for itself, and puts the party in a positive state of 
compulsion to act."^ So too, the Court of Errors of 

^ The Sarah Ann, 2 SuoiDer's R. 206. See also RoHnson T. C&mmon" 
wealth Ins. Co., 3 Sumner's R. 220, 226. A mftster may be preaaoied, in 
ordering the sale of bis ship, to have done his duty properly, if there are no 
proofs to the contrary. 

• Gordon ?. Mass. Fire and Mar. Ins. Co., 2 Pick. R. 249. 

' HaU V. The tVtmkUn Ins. Co., 9 Pick. R. 466. 
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the State of New York have held that " the master is 
not authorized to sell, except in a case of absolute neces- 
sity, where he is not in a situation to consult with his 
owner, and where the preservation of the property makes 
it necessary for him to act as the agent of whom it may 
concern." ^ 

What then constitutes in legal contemplation such a 
case of necessity ? It is either when the vessel cannot 
be rescued at all, as a vessel, from the peril, being an ac*- 
tual total loss, or when she cannot be repaired except 
at a cost exceeding her value when repaired, being a 
technical total loss, or when the means of reparation can- 
not be obtained.^ Thus it has been held by the Supreme 
Court of the State of Massachusetts, that if from the 
high price of materials and labor, or the difficulty of pro- 
curing them, the expense of repairing will be more than 
the worth of the vessel after she is repaired, the master 
may sell : he becomes, in such a case, by law, an agent 
for the insurers as well as the insured.^ But the expense 
of making the repairs at the place where the ship is in- 
jured is not the criterion for determining whether there, 
is a constructive total loss, provided the vessel can be put 
into a state to be safely navigated to a port where the 



* American Ins. Co. v. Center, 4 Wendell's R. 45. 

* In England, it seems that the rale of a technical total loss has not been 
adopted, to warrant a sale by the master. It is there the duty of the mas- 
ter to repair the vessel, anless there is an actual total loss, or he has no 
means of repairing and cannot procure them by bottomry. See Idle y. 
Royal Exdu Ins* Co., 7 Tannton's R. 755. Read v, Bonham, 3 Brod. and 
Bing. R. 147. Robertson v. Clark, 1 Bing. R. 445. Cambridge v. Ander- 
ton, 4 Dow. and RyL R. 203. 

* Gordon v. Mass. Fire and Mar. Ins. Co., 2 Pick. R. 249. See also 
•^roer. Ins. Co. v. Center, 4 Wendell's R. 45. 
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repairs can be made for less than fifty per cent. <m her 
value.^ By reparation, however, is meant the getting off 
of a stranded vessel and placing her in a situation to re- 
ceive repairs, as well as the making of the repairs them- 
selves. Indeed, the most common occasions for the justi- 
fiable sale of a ship are those where the vessel is stranded 
in an exposed situation, the master not having the means, 
or not being able to procure the means, of rescuing her 
from the peril. The law of cases of this description was 
recently fully expounded by the Supreme Court of the 
United States, in the case of The Sarah Ann, on appeal 
from the Circuit Court for the First Circuit. " All will 
agree," say the court, " that the master must act in good 
faith, exercise his best discretion for the benefit of all con- 
cerned, and that it can only be done upon the compulsion 
of a necessity, to be determined in each case by the ac- 
tual and impending peril to which the vessel is exposed ; 
from which it is probable, in the opinion of persons com- 
petent to judge, that the vessel cannot be saved. This 
is an extreme necessity. The master must have the best 
information which can be got, and must act with the 
most pure good faith. The necessity for a sale cannot 
be denied when the peril, in the opinions of those capa- 
ble of forming a judgment, makes a loss probable ; though 
the vessel may in a short time afterwards be got off and 
put afloat. It is true, the opinion or judgment of compe- 
tent persons may be falsified by the event, and that their 
judgment may be shown to have been erroneous by the 
better knowledge of other persons, showing it was proba- 
ble the vessel could have been extricated from her peril 

* Hdl V. Franldia Ins. Co.,9 Pick. R. 466. 
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without great injury or incurring great expense ; and the 
naaster's incompetency to form a judgment, or to act with 
a proper discretion in the case, may be shown. But from 
the mere fact of the vessel having been extricated from 
her peril, no presumption can be raised of the master's 

incompetency, or of that of his advisers It must 

also be proved, in a particular case given, that the means 
in the master's power, or which he may command from 
those to get his vessel off, had not been applied, and that 
there would have been a controlling difference between 
the value of the vessel, as her condition may be when she 
is old, and the expense to be incurred in getting her off. 
Nor will any ascertainment of the cost of repairs, subse- 
quent to the extrication of the vessel, raise a presumption 
against the necessity to sell, whatever may be her condi- 
tion as to strength, and though she may not be injured in 
the hull, if the actual and immediate prospective danger 
menaces a probable total loss."^ 

It was also held in the same case, that the power of 
the master to sell the hull of his stranded vessel exists 
also as to her rigging and sails, which he may have strip- 
ped from her after unsuccessful efforts to get her afloat ; 
or when his vessel, in his own judgment, and that of 
others competent to form an opinion and to advise, can- 
not be delivered from her peril. The presumption is, 
that they are injured : they can never again be applied 
to the use of the vessel, and they must ordinarily become 
from day to day of less value. In fact, they are a part 
of the vessel when stripped from her, and the mere act 

^ New England Insurance Company v. The Brig Sarah Ann, 13 Peters's 
S. C. R. 387. 
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of separation by the vigilance and efibrt of the master, 
by which they are saved from the ocean, does not take 
them out of his implied power to sell in a case of ne- 
cessity.^ 

But though the master's power of sale is thus limited, 
his possession of the ship is not that of a mere servant. 
The law treats him as having for some purposes a special 
property in it. He may therefore bring an action of 
trespass for any tort done to the vessel, or institute pro- 
ceedings therefor in the Admiralty, describing the ship 
as his own. So too, where the freight has been earned 
under a contract entered into by himself, he may sue in 
his own name for the freight due on delivery of the goods.^ 
So too the master is not only authorized, but it is his 
duty, in cases of capture, to remain by the vessel and 
await the result of the prize proceedings. If the vessel 
is condemned, and there is opportunity for a successful 
appeal, he should carry the cause to the appellate court ; 
and in such cases he is to represent and act for the own- 
ers, until the directions or wishes of the latter are made 
known.' But though the master is bound to save the 

' New England Insurance Company v. The Brig Sarah Ann, 13 Peters's 
S. C* iv* 387. 

• Shields v. Davis, 6 Taunton's R. 65. Williams v. Millington, 1 H. Bl. 
8L. But it has been held that the master cannot sue in his own name 
for demurrage, because there is no implied contract, between himself 
and the party from whom it may be due, as there is with the owner. 
Brouncker v. Scott^ 4 Taunton's R. 1. Lord Tenterden remarks that it 
does not appear by the report of this case what were the terms of the con- 
tract, and whether there was any written contract, for the carriage of the 
goods. This might make a material difference. 

= Willard v. Dorr, 3 Mason's R. 161. The Saratoga, 2 Gallis. R. 178. 
Brawn v. Ltdl, 2 Sumner's R. 443. Francis y. Ocean Ins, Co., 6 Cowen's 
R. 404. Sims y. Sundry Mariners, 2 Peters's Adm. R. 393. 
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ship and cargo for the owners by all fair means, he is not 
bound to employ fraud to effect that object, or to violate 
the good faith even of an enemy.^ The consideration 
of the master's relation to the freight is reserved for a 
subsequent chapter. In respect to the torts committed 
by the master, the principles regulating the liability of 
the master and the ow^ners ar^ now to be stated. 

The master is bound to his owners, and he and they 
to every one who may be affected by his acts, for his 
skill, care and attention in the management of his vessel. 
It is not sufiScient that he exercises his best judgment ; 
he is bound to show that he possessed and exercised the 
judgment of a good commander, with reasonable skill, 
care, prudence and fidelity.^ 

The liability of the owners for the presumed trespasses 
of the master, is most frequently availed of by the injured 
party in cases of collision. The master being at all 
times the responsible agent of the owners, it is a general 
principle of law, that the owner's liability is not varied 
by the fact of the presence of a pilot, in whose control 
the actual navigation of the ship is for the time being f 
provided the master is not by statute compelled under a 
penalty to take a pilot on board. In such case, the 
taking the pilot is a voluntary act, and he becomes the 
servant of the owner. But if the master is by statute 

> Haimay v. Eve, 3 Cranch's R. 242. 

 Sume ▼, Ketland, 1 Washington's E. 142. Purviance v. AnguSf 1 Dal- 
las's R. 184. But the owner is not bound for the wilful trespasses and 
injuries of the master, or crew, which he has not ordered, and which were 
not done in the course of his duty. Neither is the master liable for such 
trespasses committed by the crew. Bowcher y. Noidstrom, 1 Taunton's 
B. 568. 

• Yates V. Brown, 8 Pick. R. 23. 
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compelled to take a pilot, the owners are not responsible 
for his acts while the vessel is under his control.^ The 
reason of the distinction is thb. The owner is responsi- 

' Attorney General 7. Case, 3 Price's R. 302. Mackintosh r. Slade, 6 
BarD. and Cresw. 657. Carruthers y. Sydehotham, 4 Maule and Selw. 
77. . The Christiana^ 2 Haggard's R. 183. There have been some deci- 
sions in £ngland and in this country, which affirm the owner's liability, 
even when a duly licensed pilot is on board. The Neptune the Second^ 1 
Dod son's Adm. R. 467. Bussy ▼. Donaldson^ 4 Dallas's R. 206. Yates y. 
Brown, 8 Pick. 23. But it is now rendered probable that Lord Stowell decided 
the case of The Neptune the Second in ignorance of the then recent Act of 
Parliament which required a pilot to be taken on board, and that the ques- 
tion whether the pilot was taken on board by the voluntary act of the mas- 
ter, or by compulsion of law, was not mooted before him. (See the case of 
The Protector, before Dr, Lushington, High Court of Admiralty, July, 1839, 
reported in Monthly Law Magazine, London, August, 1839, vol. 5, p. 192.) 
Lord Stowell decided the cause before him upon the general principle of 
the owner's liability ; as did also the Supreme Court of Massachusetts. 
As to the case of Bussy r, Donaldson, it does not distinctly appear from the 
report what were the provisions of the Pilot Act under which the owners 
claimed exemption ; but it may be inferred that the Court meant to affirm 
the doctrine of the owner's liability although the pilot was not his volunta- 
rily chosen servant In this, the decision stands opposed to several English 
cases above cited. In The Attorney General v. Case, the owner was held 
liable because the pilot was taken on board under the Liverpool Act, and 
not under the general Act, and therefore it was optional to take one or not. 
Mackintosh v. Slade, turned upon the question whether the master was 
bound to take a pilot ; and the Court being of opinion that he was so 
bound, held the owner exonerated. In Carruthers v. Sydebotham, Lord 
Ellenborough asked, " if the master cannot navigate without a pilot, except 
under a penalty, is he not under the compulsion of law to take a pilot ? 
And, if so, is it just that he should be answerable for the misconduct of a 
person whose appointment the provisions of the law have taken out of his 
hands, placing the ship in the hands and under the conduct of the pilot ? 
The consequence is, that there is no privity between them." See also 
Snell V. Rich, 1 Johns. R. 305, and the elaborate judgment of Dr. Lushing- 
ton, in The Protector, before cited. Bennet v. Moita, 7 Taunt. R. 258. 
Ritchie V. Bowsfield, Tbid. 309. The Girolamo, 3 Hag. Adm. R. 169. 
For a collision occasioned by the negligence of the master of a steam- 
boat while towing a ship, the owners of such ship are not liable. BprmU t. 
fiemenway, 14 Pick. R. 1. 
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ble for the acts of the master and crew, because they are 
his agents, selected and appointed by him, and he is 
bound to provide persons of adequate skill, diligence, 
industry and sobriety, for the proper management of the 
vessel. For the same reason he is responsible for the 
acts of any person to whom the master voluntarily en- 
trusts the navigation of the ship. But if the owner's 
authority is superseded by legislative authority, and a 
person is put on board whose qualifications the owner 
does not decide upon, but whose qualifications are de- 
termined by others, it is only conformable to a principle 
of natural justice to hold the owner exempted from 
responsibility for the acts of such person.^ 

In like manner, the owner is responsible for the dama- 
ges occasioned by a tortious discharge of a mariner by the 
master.* So too, the owner is responsible for every injury 
to the cargo that might have been prevented by human 
foresight or care. If the goods are injured by rats, the mas- 
ter and owner must make good the loss, because, accord- 
ing to the injunction of the old law, they should have had 

* A still further question arises as to the burthen of proof, in cases where 
a pilot is on board by a statute regulation. Is the presumption that the 
pilot was in charge of the vessel and therefore occasioned the damage, to 
prevail? Or is the owner bound io prove that the pilot was actually direct- 
ing the course of the vessel ? The cases of Bennet v. Moita, and Ritchie v. 
Bowsfield seem to favor the doctrine that the presence of the pilot is prima 
facie evidence that the damage was occasioned by his negligence or un- 
skilfulness. But Dr. Lushington, in The Protector^ (ante) holds the con- 
trary, and that as the owner claims exemption from a general liability, 
under a defence of a special nature, he is bound to show affirmatively that 
the injury was the fault of the pilot. Whether the personal exemption of 
the owner, by virtue of such statutes, takes away also the remedy in rem 
against the vessel, which exists by the maritime law of nations — See 
The Girolamo, 3 Hag. Adm. R. 169. 

• Ome V. Townsendf 4 Mason's R. 541. Atkynsy. Burrows^ 1 Peters's 
Adm. R. 245. 
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a cat on board.^ If the cargo is injured by a leak in the 
vessel, which is not occasioned by perils of the seas, un- 
connected with any negligence on the part of the master 
or mariners in any matter which belongs to them to 
perform or provide, or if the goods are lost or injured by 
being stowed in a part of the vessel where the master is 
not authorized to stow them, the owner will be responsi- 
ble for the injury.^ So too, the master and owners are 
responsible for goods embezzled by the crew, or stolen by 
others, although no personal fault or negligence is attribu- 
table to the master, because they are bound for the per- 
sonal fidelity and diligence of all their servants.^ 

The extent of the owner's responsibility for the acts 
of the master has been various under diiSerent systems 
of law. By the general maritime law of continental 

^ Si haver serd gastat per rates en la not/, knoha gat en la nau, lo senyor dt 
la nau sera tengtd de esmanar, Consolaio del Mare, ch. 22, [67], 23, [68], 
PardessuSf tome ii, p. 75. Emerigon^ Des Assurances, tome i, p. 377. The 
Consulate, with that didactic precision for which it is remarkable, gravel jr 
follows out the questions arising on the death of the cat during the voyage. 
In this event, the master is to provide himself with a new cat or cats as soon 
as he arrives at a port where he can either buy or beg them ; and for the 
damage accruing to the goods during the interregnum, between the demise 
of the old, and the accession of the new cat, the master is not to be respon- 
sible, for it is an inevitable accident. Yet I do not observe that '* the good 
customs of the sea," {les bones costumes del mar) as this truly great monu- 
ment of jurisprudence was entitled, have contemplated the case of a single 
cat only being put on board by the master, and being overpowered by the 
rats during the voyage. 

• Consolato del Mare, ch. 18, [63], 19, [64], 20, [65], Pardessus, tome ii, p. 
71, 72, 73. Emerigon, tome i, p. 373. Morse v. Slue, 1 Vent R. 238. 
Proprietors of the Trent and Mersey Navigation v. Wood^ cited Abb. on 
Ship. p. 245. The Rebecca, Ware's R. 188. The Reeside, 2 Sumner's R. 
567. 

' Schiefflin v. Harvey, 6 Johns. R. 170. Watkinson v. Laughton, 8 Ibid. 
164. Foot V. Wiswall, 14 Ibid. 304. Denison v. Seymour, 9 Wendell's 
R. 8.' 
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Europe, it seems to be quite clear that the owners are 
responsible for the master's obligations, ex delicto, only to 
the extent of their interest in the vessel and freight, and 
that by abandoning them they are discharged.^ But 
neither the civil law nor the common law of England 
acknowledges any such limitation. The owner is per- 
sonally responsible for all the obligations which the mas- 
ter incurs within the scope of his authority as master, to 
their full extent, whether arising ex contractu or ex de- 
licto ; and it is not known that any other than a special 
statute limitation, which marks what the general rule is, 
has ever been introduced into this country, by way of 
usage or otherwise.^ But in England several Acts of Par- 
liament have limited the owners* responsibility for the 
tortious acts of the master, to the value of ship and freight ; 
and the same limitation has been enacted in this country, 
by several of the State legislatures.^ 



> Ctmsolato del Mare, ch. 141, [1S6], 142, [227], 27, [72], Pardessus, 
tome ii. Grotius de Jure Belli et Pacts, lir. 2, cap. 11, sec. 13. Emerigon, 
ContrcUsa la Grosse, ch. 4, sec. 11. L^Ord. de la Marine, lir. 2, tit. 8, 
art. 2. Valin, Comm. tome i, p«.568. Fothier, Louages Mar. d. 51. 
Whether the same limitation did not also apply to the master's obligations 
arising ex contractu, is a vexed question, which the French jurists haye dis- 
cussed upon different sides. See Pardessus, Cours de Droit Commercial^ 
Boulay Paty, Cours de Droit Maritime, tome i, p. 263, 298, and Valin and 
Fothier, ut supra. Amer. Jurist, vol. 19, p. 233. See also this subject 
discussed with much acumen in the cases of The Rebecca, and The Phabe, 
Ware's R. p. 194, ei seq. 267, et seq. 

' Abbot on Shipping, part 3, ch. 5, p. 263 ; P. 2, ch. 2, p. 98, 99. 
3 Kent's Comm. p. 216, 217, 218. The Phabe, Ware's R. 263. The Rebecca^ 
Ibid. 267. Malpica v. M'Kown, 1 Miller's Louis. R. 259. Sherwood v. HaU^ 
3 Sumner's R. 127. 

' Act 26 Geo. 3, c. 86 ; 53 Geo. 3, c. 159. Revised Statutes of Mass. ch. 
32, sec. 1 -4. Laws of Maine, vol. 1, ch. 14, sec. 8. These statute exemp- 
tions are supposed to be rare in this country. 
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There is, also, by the maritime law, a real obligation 
of the owner, by the implied hypothecation of the ship, 
as well as a personal liability. Every contract of the 
master for repairs and supplies, in a foreign port, imports 
an hypothecation.^ So too, the master's contract for 
the carriage of goods subjects the vessel to a lien for 
their value, in the event of their being lost by any fault 
or neglect on his part, or through the insuflSciency of 
the vessel.^ These liens have been incorporated into 
the law of England and of this country.^ In cases of 
collision, also, the master's negligence or wilful trespass 
subjects the vessel to a lien, by the general maritime 
law.* 

We have thus far considered the liability of the owner 
separately from that of the master, and have now to 
inquire what personal responsibility the master also incurs 
to third persons, when acting in his official character. 
The general principle is, that the master is always per- 
sonally liable for his contracts and torts. He is liable 
for his contracts, upon a rule of universal prevalence, 
which is said to have been introduced in favor of com- 
merce, that the persons with whom he deals may not be 
compelled to find out the owners and seek their remedy 
against them, but that they may have a double remedy, 

^ The Jertualem, 2 Gallison's R. 345. The Nestor, 1 Samner's R. 73. 
The Fortitude, 3 Ibid. 228. 

• Cleirac, les Us et Coutumes de la met, p. 72. i' Ord, de la Mar. liv. 3, tit. 1, 
art 11. Abbot on Shipping, part 2, ch. 2, p. 93. The Rebecca^ Ware's R. 
194. The Phabe, Ware's R. 267. 

' Abbot, ut supra. The Rebecca, The Phosbe, ut supra. 

^ The Thames, 5 Rob. Adm. R. 308. The Neptune, 1 Dods. Adm. R. 
467. The Woodrop Sims, 2 lb. 83. The Dundee, 1 Hag. Adm. R. 109. 
Gale T. Laurie, 5 B. & Cresw. 156. The Girolamo, 3 Hag. Adm. R. 169* 
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against the owners and against the master ;^ and he is 
liable upon his torts, because the party actually commit- 
ting a trespass can never shelter himself under a plea 
that he did the wrong only in the character of an agent, 
and because the maritime law, for reasons of its peculiar 
policy, has expressly made him liable also for his own 
non-feasances and negligence, as well as for those of all 
his officers and crew. But there is this distinction be- 
tween cases of tort and contract ; that while it is not 
competent to the master of a vessel to commit a trespass 
or be guilty of negligence merely as an agent, and to 
confine the liability therefor to his principal, it is compe- 
tent to him to contract ^ith third persons, so as to con- 
fine the responsibility to his owners. The master's lia- 
bility in cases of contract and tort should therefore be 
considered separately. 

The general principle then is, that, without some spe- 
cial contract, the master is personally liable upon all the 
contracts which he makes respecting the employment, 
repairs, supplies and navigation of the ship. He is lia- 
ble on charter-parties and bills of lading signed by him- 
self. The goods taken on board must be delivered, not- 
withstanding any cause, which does not come within the 
meaning of an act of providence, or within the excep- 
tions provided for in the bill of lading. If they are lost 
or injured by any negligence or unskilfulness of the mas- 
ter or crew, or stolen by others, he is personally respon- 
sible, as well as the owner, both being regarded by the 

* Abbot on Ship, part 2, ch. 2, sec. 2, p. 90. EmerigoD, Des Assurances^ 
tome iiy ch. 45, sec. 10, p. 443. 1 Bell's Comm. sec. 434, p. 413. 
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law of England and of this country as common carriers.^ 
So, too, the master is liable for repairs and supplies 
ordered by himself, whether at home or abroad, unless it 
appears by the contract that credit was given only to the 
owner.^ And he is liable for the wages of the seamen 
and for pilotage.^ 

But the contract may be made upon the exclusive 
credit of the owner. If there is a special promise 
of the master, the owner is not liable ; and e conversoy 
where there is a special promise by the owners, the 
master is discharged from any obligation.^ The mas- 
ter may also, by virtue of bis general authority, order 
necessary repairs, or make contracts within the ordinary 
scope of the ship's employment, upon the exclusive lia- 
bility of the owner, disclosing his name, and stating that 
he himself is not to be responsible. But this precaution 
not having been taken, it becomes a question of evidence 
and of what will amount to evidence of exclusive credit, 

^ Morse y. Slue, 1 Vent. 190, 238. . Boucher y. Lawson^ Rep. temp. 
Hardw. 183. Dale t. Hall, 1 Wils. R. 281. Proprietors of Trent Navi- 
gation Y. Wood, 3 Esp. R. 127. Watkinsm y. Laughton, 8 Johns. R. 164. 
JEUot Y. RusseU, 10 Ibid. 1. The master and owner are seYerally liable to 
indemnify the shipper in the yalue of the goods at the place where they 
were to be delivered. Watkinson y. LaugJUon, 8 Johns. R. 164. Amory y. 
Id^Gregor, 15 Ibid. 24. Oakey y. Russell, 18 Martin's Louis. R. 62. 

' Rich Y. Coe, Cowper's R. 637. Garhham y. Bennett^ 2 Stra. 816. 
James y. Bia^, 11 Mass. R. 34. Hussey y. Christie^d East's R. 426. Mar' 
quand Y. Webb, 16 Johns. R. 89. 

' Farrel y. MClea^ 1 Dallas's R. 393. Abbot on Ship, part 4, ch. 4, sec. 
1, note 2. Post, Part V, ch. 1. 

* Hussey y. AUen, 6 Mass. R. 163. Chapman y. Durant, 10 Ibid. 47. 
James y. Bixhy, 11 Ibid. 34. Wainwright v. Crawford, 3 Yeates's R. 131, 
4 Ball. R. 225. Farrel y. M Clea, 1 Dallas's R. 396. Sehemerhom v. Loines, 
7 Johns. R. 311. Marquand y. Weiab, 16 Ibid. 89. Muldm y. WhiUock, 1 
Cow. 290. The Aurora, 1 Wheaton, 96. Thorn v. JBcfa, 7 Cowen, 697. 
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on which each case must be detennined for itself. Much 
depends upon the kind and olgect of the contract and 
the place where it is made ; and still more upon the 
party by whom it is made. 

Repairs and supplies, whether in a foreign port or 
a home port, ordered by the master, will, in general, be 
presumed to be a charge against him as well as the 
owner, because the credit is given to the master in 
respect of his contract, and to the owner, in respect 
of his being the principal and the party who derives 
benefit.^ But, if ordered by the owner, the master 
is never liable, because his liability is in respect of his 
contract.^ So, too, if it appears that the master merely 
acted as the servant of the owners to transmit their 
orders for repairs or supplies, it has been held that he 
will not be liable.^ But then the capacity in which he 
gave such orders ought to be clearly and unequivocally 
distinguishable firom his general official agency, to avail 
him as a defence. 

With regard to the wages of seamen, it seems to be 
the opinion of some learned jurists, that the mere fact of 
their being shipped by the owner, in the home port, 
would scarcely furnish sufficient ground for the presump- 
tion that the contract was exclusively on the credit of 

' HosJdns ▼. Slay ton, Gas. temp. Hardw. 377. Hussy y. Christie^ 9 
East's R. 426. RUh v. Coe, Cowp. 636. Leonard y. Huntington^ 15 Johns. 
R. 298. Marquand y. WM, 16 Ibid. 89. James y. BMy, 11 Mass. R. 34. 
Stewart y. HaU, 2 Dow. 29. 1 Bell's Comm. sec. 434» et seq. 3 Kent's 
Comm. 161. Abbot on Shipping, part 1, ch. 357, note 1 ; part 2, ch. 3, see 
1, note 1. 

• Farmer y. Davis^ 1 T. R. 108. 

* HosUns y. Siayton, Cas. temp. Hardw. 377. 
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the owner/ And undoubtedly the maritime law con- 
templates that the seamen are to have a triple securitj 
for their wages, the owner, the master, and the ship 
itself, as a general right. Still, the master's liability is 
said to be founded in contract, and if it can be made to 
appear, by clear and satisfactory proof, that he has made 
no contract with the seamen express or implied, he will 
not be liable to them. Thus, if the former master dies, 
or is removed, the master who succeeds will only be lia- 
ble to the seamen for the wages earned after his appoint- 
ment, and not for the wages earned in the preceding part 
of the voyage.^ But the original hiring of the seamen 
by the owner, or by another master, is far from being 
evidence that no contract arises on the part of the mas- 
ter who is sought to be held liable. If he signs the arti- 
cles, which the seamen may have previously signed, there 
is a clear case of contract f and his succession to the 
(^ce of master during the voyage raises a presumption 
of contract for the residue of the voyage ;^ and perhaps 
it might, under some curcumstances, raise such a pre- 
sumption for the whole voyage.* 

The mauster is personally liable for his ovm negligences, 
non-feasances and mis-feasances.* He is also liable for 
those of his officers and crew, though no personal fault or 



^ Story's Comm. on Agency, sec. 2d9, p. 302. 2 Emerig. Des 
ances^ ch. 4, sec. 12, p. 467. 1 Bell's Comm. sec. 435, p. 414 ; sec. 418, 
p. 398. 

* Wysham v. Rossen, 11 Johns. R. 72. 
' Mayo T. Harding, 6 Mass. R. 300. 

* Wysham r. Rossen, ante. 

* See post, Part V, eh. 1. 

^ Morse y. Slu4^ 1 Vent. 238 ; 1 Mod. R. 85. Schieffiin v. Earvey^ 6 
Johns. R. 170. Demsan y. Seymour, 9 Wendell's R. 9. 
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negligence is imputable to him. The rigor of the law in 
this respect arises from reasons of public policy ;^ and 
does not admit of any distinction whether the officers 
and crew are appointed by the master himself, or by the 
owner.^ But the master is not liable for the wilful tres- 
passes of his crew, not done in the course of their duty, 
or by his commands.^ 

1 Mone Y. Slue, 1 Vent. 238; 1 Mod. R. 85. Schiefflin y. Harvey, 6 
Johns. R. 170, 176. Watkinum y. Laughton, 8 Ibid. 164. Foot y. Wiswatt, 
14 Ibid. 304. Purviance y. Angus, 1 Dall. 184. Abbot on Ship, part 2, 
ch. 2, sec. 3; part 3, ch. 3, sec. 3. Valin, Comm. tome i, p. 385; tome ii, 
p. 161, 162. Story on Agency, sec. 315, 319. 

' Foot Y. WiswaU, 14 Johns. R. 304. Denison y. Seymour, 9 Wendell's 
R. a 

' Bowcher y. Noidstrom, 1 Taunt R. 568. Nor are the owners liable for 
the acts of the master beyond the authority confided in him. Reynolds y. 
Tappan, 15 Mass. R. 370. Dias y. The Owners of the Revenge^ 3 Wash. 
R. 262. 



CHAPTER II. 

OF THE master's RELATION TO THE CARGO. 

Two relations of the master of a merchant vessel to the 
cargo under his custody may exist at the same time. 
Firsty where he is to be viewed simply as master, with- 
out any other powers or duties, in ordinary circumstances, 
than those of safe custody and conveyance : second^ where 
he is at the same time both master and consignee, or 
supercargo, with the powers and duties of the latter ca- 
pacity superadded to those of the former. 

But when the master is also appointed consignee of 
the cargo, his acts in relation to it are severally to be re- 
ferred to the different capacities in which he is acting.^ 
The general rule is, that during the voyage, his acts are 
to be referred to his capacity as master ; but after the 
cargo has arrived at its destination, the master, if he be 
consignee, is to be considered as acting in that relation 
only.^ This rule has been clearly illustrated by the Su- 

* 2 Livermore on Agency, 215. Abbot on Shipping, part 2, ch. 4, sec. 1, 
n. 1. 1 BelPs Com. p. 413. 3 Kent's Com. Lect. 46. The Vrow Judith^ 
1 Rob. Adm. R. 150. The St. Nicholas, 1 Wheaton's R. 417. Wmiams y. 
NichoU and Perry, 13 Wend. R. 58. Kendrick t. Ddafidd, 2 Caine's R. 67. 
Vtu Ins. Co. Y. Scott, 1 Johns. R. 106. 

' 2 Liyennore on Agency, 215. Williams ▼. Nichols and Perry, 13 Wend. 
R. 58. Vn. Lu. Co. y. Scott, 1 Johns. R. 106. Earle t. Rowcrcft, 8 East's 
R« 126. 
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preme Court of the State of New York. Where, they 
say, the master of a vessel in which goods are shipped is 
the consignee of the cargo, he stands in the relation of 
agent to two distinct principals ; in the stowage of the 
cargo, its safe custody and delivery, he is the agent of the 
ship-owner ; but in its sale, and in accounting for its pro^ 
ceeds, he is the agent of the consignor ; and in such case, 
where the owner receives only the Jreight, and the mas- 
ter commissions upon the sales, and the master neglects 
to account for the proceeds, an action will not lie against 
the owner for such neglect.^ But the capacity in which 
the master is to be considered as acting, is not always to 
be determined by the place where the act is done, but 
may depend in some degree upon the act itself. Thus, 
where the master, who was also consignee, having arrived 
at one port of destination, carried on shore and absconded 
with a part of the cargo, the same court held that the 
barratrous act could not be referred to his character of 
consignee ; but that the taking the goods on shore with 
the fraudulent intent to convert them to his own use, was 
a criminal breach of his duty as master of the vessel, and 
properly imputable to him as master.^ 

* Williams v. Nichols and Perry, 13 Wend. R. 58. This case is distin- 
guishable from that of Kemp v. Caughtry, (11 Johns. R. 107,) where the 
ship-owner was held liable for the proceeds of cargo sold by the master, 
in that it was proved to be the usage in the particular 'trade to consign 
goods to the master for sale, and the freight which was received by the 
owners covered the whole oompensation paid for the carriage and sale of 
the goods. 

' Cooke y. Com, Ins. Co., 11 Johns. R. 40. So too, the distinction of the 
capacity in which the master is acting may be further illustrated by the lien 
that is sometimes created on the vessel by his acts. Shippers have such a 
lien for the execution of the contract of a bill of lading ; but then it is only 
those contracts which the master enters into in his quality as master, that 
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But ordinarilj and in his general official capacity, the 
master is a stranger to the cargo, beyond the purposes of 
safe custody and conveyance.^ His rights and duties, 
therefore, in this simple relation of master are first to be 
considered, and then the further powers with which he 
becomes invested by the general policy of the law, in 
particular emergencies. 

The first duty of the master who receives on board 
goods to be carried for freight, is to see that his vessel is 
tight, stanch and fitted in all respects for the purpose of 
carrying thtae goods to the place to which he undertakes 
to carry them.^ There seems to have been some dif-* 
ference of opinion among eminent French writers on the 
maritime law, whether the master and owner are respon- 
sible to shippers for latent defects in the vessel, which 
were unknown to them at the time of sailing.^ But the 
law of England, which holds the master and owner re- 
sponsible, as common carriers, against all events but acts 
of Providence or the public enemy, admits of no distinc- 
tion between such defects as are latent and such as are 



specifically bind the ship and affect it with a lien or privilege in faror of 
the creditor. See The Paragon, Ware's R. 322. The Phabe, Ibid. 263. 

^ The Gratitudine, 3 Rob. Adm. R. 255. Ross Y. Ship Active^ 2 Wash. 
R. 226. Searle y. Scovdl, 4 Johns. Gh. R. 222. Douglass y. Moody^ 9 
Mass. R. 548. 

' The rule of the French Ordinance was, that if the merchant can prove 
that when the vessel sailed it was unfit to perform the voyage, the master 
shall lose his freight and pay the merchant his damages and interest. L' Ord. 
de la Marine, liv. 3, tit. 1, art. 12. See also liv. 2, tit. 1, art. 8. 

' Valin is of opinion that it makes no difference whether the defects are 
known or unknown, latent or patent. (Com. tome i, p. 653, 654.) Potliier 
thinks that if the vessel has been surveyed, (a custom in France,) and the 
surveyors report no defects, the master and owner are not responsible for 
defects which were not discovered. Traiti Chart. Part, n. 30. 
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known or discoverable. The master and owner are 
bound to provide equally against them all. 

In the language of Lord Ellenborough, ^^ it is a term of 
the contract on the part of the owner implied by law, that 
his vessel is tight and fit for the purpose or employment 
for which he ofiers and holds it forth to the public ; it is 
the very foundation and immediate substratum of the con- 
tract that it is so : the law presumes a promise to that 
effect on the part of the carrier without any actual proof;, 
and every reason of sound policy and public convenience 
require that it should be so." ^ The same doctrine has 
been well settled in our own courts f and it flows directly 
from the position that the master and owner of a general 
freighting ship are common carriers.^ So too it is the 



^ Lyon ▼. Mells, 5 East's R. 428. 

* Putnam v. Wood, 3 Mass. R. 481. Bdl ▼. Read, 4 Binn. R. 127. 
Kimball v. Tucker, 10 Mass. R. 192. Goodridge v. Lord, Ibid. 483. 
EUiott V. Rossell, 10 Johns. R. 1. Richards v. Gilbert^ 5 Day's R. 415. 
Emery v. Henry, 4 Greenl. R. 407. M*Clure v. Hammond, 1 Bay. R. 99. 
Harrington ▼. Lyles, 2 Nott and M'Cord, R. 88. 

* The Supreme Court of the State of New York hare held that the mas- 
ter and owners of a vessel bringing goods from New Orleans to New York 
are not common carriers. Aymar r, Astor, (6 Co wen's R. 266.) This 
decision stands opposed to the uniform current of decisions in the other 
States, and to the previous cases o[ EUiott v. Rossell, (10 Johns. R. 1), and 
Kemp V. Cougktry, (11 Ibid. 107), in the same Court. In truth, the princi- 
ple of holding the master and owners liable for all losses except such as 
arise from acts of Providence or the public enemy, is not peculiar to the 
common law of England. What alone seems to be at all peculiar to that 
law is the form in which the liability is commonly expressed. There is 
the same liability by the general maritime law of Continental Europe. 
Comolato del Mare, chap. 13, [58], 70, [115], 20, [65], 21, [66], 22, [67], Par- 
dessus, tome ii. VOrd. de la Marine, liv. 2, tit. 1, art. 9. Code de Com- 
merce, art. 230. Emerigon, tome i, p. 377. Valin, Comm. tome i, p. 394. 
Roccus, N. 40, 50, 56. Jacobsen's Sea Laws, by Frick, B. 2, ch. 1. In- 
deed the Consolato expresses the exceptions from the usual liability in 

27 
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duty of the master to keep the vessel in complete repair, 
by making good at the first convenient port all injuries 
she may have sustained during the voyage ; for the con- 
tract is that the goods shall be transported to the place 
of destination.^ So imperative is this duty, that the mas- 
ter is allowed by law, if he cannot otherwise procure the 
means, to hypothecate the cargo, for the purpose of put- 
ting the vessel into a condition to perform the contract of 
transportation.* 

The master is also bound to see that the crew are 
sufficient in point of numbers, skill and efficiency, for 
the contemplated voy^ge. We have already seen that 
both the master and the ship-owner are responsible for 
the conduct of the entire crew.^ So too, the master is 
by the general maritime law bound to take . a pilot, 
wherever the usage, or the laws of the country require 
it.^ It is always a Want of due diligence in a master 
not to take a pilot, in places where it would have been 
negligence in the pilot, if taken on board, not to have 
avoided the difficulties of the navigation.^ It has been 
held in New York to be the rule of the master's duty, 

nearly the same formula as that of the common law ; *' E fon fet percd a 
quest capifol : car it empediment de Deu ne de mar ne de vent ne de MenyoriOf 
negu no pot res dir ni contrastarJ'^ '" Wherefore it is that this chapter has 
been made; for the restraint of Grod, the sea, the weather, or foreign 
princes, no one can gainsay or resist." Chap. 20, [65], Pard. tome ii. p. 73. 
' And this is true, whether the vessel be let by charter-party, or be a 
general ship. See the cases cited last page, note 2. 

* The Gratitudine, 3 Rob. Adm. R. 140, 255. 

* Ante, p. 204. 

^ Abbot on Shipping, part 3, ch. 2, p. 222, |and notes. Ibid, part 2, ch. 
5, p. 161, and notes. 

* The WiUiam, 6 Rob. Adm. R. 316. See also Law y. HoOingwarth, 
7 T. R. 156. Phillips r. Headlam, 2 B. & A. 380. 
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that in every well appointed port, where pilots are to be 
had, a vessel. arriving upon pilot ground is bound to take 
a pilot, and the ground is to be approached carefully ; 
and in the night the master is to hold out a light for a 
pilot, and to wait a reasonable time for one, and to 
approach one if he can do it with safety.^ 

Following the course of the master's duties in what 
may be called their historical order, we may suppose the 
contract by which he, or the ownfer, engages to carry the 
goods of another, to have been made* This may be 
done firsiy by a chartering of the vessel, which, as we 
have seen, is ordinarily done by the owner himself; 
secondly^ by signing bills of lading, which may always be 
done by the master of a general freighting ship, and 
commonly is done by him only ; thirdly^ by receiving 
goods on board without any written contract, in which 
case the master engages to carry them under all the re- 
sponsibilities imposed upon him by the general law, 
without the further exceptions which are usually inserted 
in charter-parties and bills of lading. The general duties 
and responsibilities of the master, which are the same in 
all these cases, are now to be stated, and also how far 
they are restrained by the peculiar features of each 
contract. 

1. In respect to the reception of the goods into the 
ship. Whether the ship be let by charter-party, or the 
contract be by bill of lading, or by the mere undertaking 
as a common carrier, without any written contract, and 
whether the lading be* performed by the shipper himself 

' BoUon et aL y. Anu Ins, Co., Superior Court of New York, before 
Ch. J. Jones, NoTcmber, 1835, cited 3 Kent's Com. 176, note (c), Edition 
1840. . 



212 ' MASTER BOUND TO CARRY UNDER DECK. 

or by the master, it is alike in all cases the master's dutj 
to provide all the usual ropes and rigging fit for the 
lading of the cargo. If by any defect in the usual 
equipment of ships for this purpose, any dami^e hap- 
pens to the goods, the master and owner \%'()uid be 
responsible.^ 

2. In respect to the stowage of the goods. It is 
always the duty of the master to stow the goods under 
deck, unless by the contract he has expressly reserved a 
power to carry them on deck, or unless he can show, in 
the absence of a written contract, a usage in the particu- 
lar trade to carry goods on deck, so generally known and 
recognised, that it may be presumed to have been within 
the contemplation of the parties at the time of the ship- 
ment. The authorities of the maritime law are unani- 
mous upon this point.^ The French Ordinance, and 
after it, the Code Napoleon expressly prohibit the master 
from lading goods on deck, except in a particular trade, 
called navigation au petit cabotage^ which is carried on 
in a class of vessels usually without decks.^ This b 
the only exception in the French law witliin which the 
master can bring himself, to avoid his general responsi- 
bility. With us, if there be what is commonly called a 

' Lois D'Oleroih art. 10, Pard. i, p. 330. Droit Mar. de Wisbuy, art. 
25, Ibid. p. 478. Abbot on Ship, part 3, ch. 3, p. 224. GoffY. Clinkard^ 
cited 1 Wils. 282. Wilson v. The Belvidere, Pet. Adm. R. 258. 

' Consolato del Mare^ ch. 141, [186.] Pard. ii, p. 155. V Ord, de la Marine^ 
My, 2, tit. 1, art. 12. Code de Commerce^ art 229. Yalin, Comm. tome i, 
p. 397. Abbot on Ship, part 3, ch. 8, sec. 13, p. 355. The Schooner Reeside^ 
2 Sumner's R. 567. The Paragon, Ware's R. 322. The Rebecca, Ibid. 
188. Bartol v. Dodge^ 5 Greenl. R. 286. Govdd v. Oliver, 4 Bingh. N. C. 
134. Smith v. Wright, 1 Caine's R. 43. Lennox v. Un, Ins. Co., 3 Johns. 
Cas. 178, Barber t. Bruce, 3 Conn. R. 9. 

' VOrd, de la Marine, Codede Commerce^ and Valin, ut supra. 
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clean bill of lading, that is, one in the common form 
engaging to deliver the goods in good order and condi- 
tion, the dangers of the seas only excepted, or a charter- 
party in the like form, the law presumes that the goods 
are to be carried under deck ; such is the meaning of the 
contract ; and no usage can be permitted to control, 
vary or contradict that meaning.^ If the contract be by 
parol, still the presumption is that the goods were intend- 
ed by the shipper to be sent under deck, for that is the 
general law ; but it seems that it would be competent to 
the master to show a local custom to carry goods on deck 
in the particular trade so generally known and recognised, 
that a fair presumption arises that the parties, in entering 
into their engagement, did it with a silent reference to 
the custom, and tacitly agreed that their rights and 
responsibilities should be determined by it.^ 

The master is in like manner responsible for the proper 
stowage of the goods on board, so that no injury may 
happen to them by the motion or leakage of the ship.^ 
Bad stowage may be either from an improper and de- 

* The Schooner Reeside, 2 Sumner's R 567. The Paragon, Ware's R. 
322. Venuard v. Hudson 3 Sumner's R. 405. But the presumption may 
be rebutted by showing a positive agreement that the goods are to be car- 
ried on deck ; or it may be deduced from other circumstances, such as the 
goods paying the deck freight only. This proof would be consistent with 
the rules of law, for it neither contradicts nor varies the bill of lading; but 
simply rebuts a presumption arising from the ordinary course of business. 
Vemard v. Hudson. Where goods were shipped under the common bill of 
lading, at an under-deck freight, but were carried on deck, and finally de- 
livered safe, held that the ship-owner was only entitled to a deck freight. 
Ibid. 

* The Paragon, ut supra. 

* Droit Mar. de Wisbuy, art. 25. Pard. 1, p. 478. Lois D'Okron, art 11. 
2 Magens, p. 16, art. 8. £merigon,ch. 12, sec 42. 
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fecdve arrangement, so that the goods are damaged by 
contact or by the leakage of the vessel ; or from taking 
on board goods packed or coopered improperiy, such as 
oil or vitriol, whereby other goods are injured, through a 
leakage of the casks, occasioned by any stress of weather 
that is not fairly within the meaning of <^ perils of the 
seas."^ These defects the master undertakes by his 
contract, whether written or verbal, to provide against ; 
and the meaning of the exception, ^^ perils of the seas," 
which is ordinarily introduced into bills of lading, and 
which the law implies, in the absence of a written con* 
tract, includes only those injuries occasioned by some 
irresistible force, or some overwhelming power, which 
cannot be guarded against by the ordinary exertions of 
human skill and prudence.^ 

The question next recurs, whether the master's duties 
in the stowing of the cargo, are varied by the fact that 
the ship is taken by charter-party, and the charterer 
appoints his own stower. Lord Tenterden states it as 
the general duty of the master, to attend to the stowing, 
<^ unless," he says, ^< by usage or agreement, this business 
is to be performed by persons hired by the merchant."* 
Since that text was written, it has been held in England, 
that the master is prima facie liable for the safe stowage 
of the cargo, but he is exonerated by the special appoint- 
ment of his own stower by the freighter ; and if the 

> The Schooner Reeside, 2 Sumner's R. 567. 

' Ibid. Abbot on Shipping, part 3,ch. A, sec 1. 3 Kent's Comm. Lee. 
47, p. 216. 

' Abbot on Shipping, part 3, ch. 3, sec. 3, p. 224. He cites, Welwood, 
p. 29. 2 Magens, p. 16, art. 8. French Ord. liv. 2, tit. 1, art. 12. Laws 
of Wisbuy, art 23. Laws of Oleron, art. 11, and Cleirac thereon. 
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fireighter^byaverbal agreementwith the owner, undertakes 
to appoint his own stower, and he acts as such, the mere 
silence of a charter-party, subsequently entered into, does 
not subject the master to his original liability/ So too, 
it seems that if the shipper of goods is warned as to the 
way in which they will be stowed, the consignee cannot 
maintain any action for damage occasioned by bad 
stowage.^ 

3. In respect to setting sail. 

There is good authority in the maritime liaw, for the 
position that the master is bound not to sail out in tem- 
pestuous weather, though the point has not been directly 
adjudicated in this country, or in England, The laws of 
Oleton, of Westcapelle, and of Wisbuy expressly make 
him liable for any damage happening to the cargo in 
consequence of sailing in bad weather.^ It is true that 
they held him justified by the advice of a majority of his 
crew, which he was obliged to take and to follow. This 
we have seen is not the law of this country, the master 
being solely responsible for the government and direction 
of the ship.^ But although this justification is by our law 

^ 8w<nnston v. Garrick, Exchq. Trin. T. 1833. Law Journali vol. 11 , n. 8. 
Tol. 2, p. 255. Lord Lyndharst, C. B. is reported to have said, " The master, 
as serraDt of the owDer, is bound to superintend the stowage, and if incon- 
sequence of improper stowage the owner has been called upon, and has sat- 
isfied any claim for damage, the roaster is liable to him. But where the 
master is told by the owner that some one will come to superintend and 
do that which would otherwise be his duty, he is exonerated. If after- 
wards that intention is changed, the owner should communicate it to the 
master." 

 Major V. White, 7 Car. & P. 41. 

• Lois lyOieron^ art. 2, Pard. 1, p. 324. Lois De Westcapelle, Jugement 
2. Ibid. p. 371. Droit Mar. de Wisbuy, art. 16. Ibid. p. 471. 

* Ante Part ii, ch. 1, p. 81, 82, 83. 
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taken away, the force of the responsibility remains, and 
remains wholly with the master. Lord Tenterden adopts 
the rule upon the authorities cited ; ^ and there is an old 
case from which he might have drawn a pertinent analogy, 
to the effect that if a barge-master undertakes to shoot a 
bridge at a proper time, and is driven by a sudden gust 
or current against a pier, the loss so happening, would be 
excusable as a mere casualty ; but if he rashly undertook 
to shoot the bridge when the bent of the weather was 
tempestuous, he would be chargeable on account of his 
temerity and imprudence. ' 

4. Care of cargo on the voyage. 

A promise to carry the cargo, whether written or 
verbal, implies a promise to keep it safely on the voyage ; 
and accordingly the master is bound to take the utmost 
care of the goods, varying his care and watchfulness with 
the nature and quality of the cargo.^ He should cause 
the goods to be properly ventilated if they require it.* 
As we have already seen, he is bound to take the usual 
precautions against a destruction of the goods by rats, or 
by a leakage occasioned by rats, by having a cat on 
board ; and if this precaution is neglected, he will be 
responsible for the loss so occasioned, as it will not then 
be deemed to have been caused by a peril of the sea, or 



' Abbot on Shipping, part 3, ch. 3, sec. 5, p. 226. 

' Armies v. Stevens, 1 Strange, 128. See also Jones's Bailm. 107. 

» Consolalo del Mare, ch. 19, [64], 20, [65], 21, [66], Pard. tome ii,p. 72, 
73. Emerigon, torae i, p. 377. 3 Kent's Comm. 213. Hunter t. P&itSy 4 
Camp.R. 203. Dde v. Haill, 1 Wils. 281. Davidson y. Gwynne, 12 East's 
R. 381. Siardei v. Hall, 4 Bingh. R. 607. Garrigues v. Coxe, 1 Binn. 
R. 592. 

* Davidson v. Gwynne, 12 East's R. 381. 
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an inevitable casualty.^ In like manner, the master is 
bound to prevent thefts and embezzlements by the crew, 
and by all other persons, and he is personally liable there- 
for, as well as for all injuries to the cargo arising from the 
negligence or misfeasance of the crew,^ whether they are 
appointed by the owner, or by himself*^ 

In (Tases of general average, the master has a right to 
retain the goods of shippers until their proper share of 
contribution towards the general average is paid or 
secured/ And his lien in such cases exists upon 
goods shipped by government, as well as by private 
persons.^ 

5. Construction of the exceptions in the bill of 
lading. 

A bill of lading is a document subscribed by masters 
of vessels, acknowledging to have received the goods 
therein specified on board their vessels, and engaging to 
deliver them in the same condition at the place and to 
the persons to whom consigned, upon the payment of the 
freight agreed upon. In America, the common form of 
the bill of lading contains no other saving clause than 

* Ante Part III, ch. 1, p. 197, 198, Consolato del Mare, ch. 22, [67], 23, 
[68], Pard. tome ii, p. 75. Eraerigon, tome i, p. 377, 378. Marsh, on Ins. 
book 1, ch. 7, sec. 4. Dale v. Hally 1 Wils. 2S1. Garrigues v. Coxe, 1 
Binn. R. 592. 

* Abbot on Shipping, part 3, ch. 3, sec. 3, 9. Morse v. Slue, 1 Vent. 238. 
Schieffiin v. Harvey, 6 Johns. R. 170, 176. Watkison v. Laughton^ 8 Ibid. 
164. Foot V. Wiswdl, 14 Ibid. 304. 

* Dcnison Seymour^ 9 Wend. R. 8. 

^ Abbot on Shipping, part 3, ch. 8, sec. 17. Simonds y. White, 2 B. and 
C. 805. Scaife v. Tobin, 3 B. and A. 523. The Hoffnung, 6 Rob. Adm. R. 
383. Stevens on Average, p. 50. United States v. Wilder, 3 Samner's R. 

3oa 

* United States v. Wilder, supra. 
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" the danger of the seas only excepted,'^ and a proviso 
that the consignees shall pay the freight.' 

Dangers of the seas, or perils of the seas, have been 
defined to include those injuries occasioned by some irre- 
sistible force, or some overwhelming power, which can- 
not be guarded against by the ordinary exertions of human 
skill and prudence.' What are such perils, within the 

' The following is the common form in use in this port : 

Shipped, in good order and condition, hy 
on board tjie good called the w h ereo f 

is master, for the present voyage, now lying in the 
Fort of Boston^ and bound for To say : 



being marked and numbered as in the margin, and are to be delivered in 
like good order and condition, at the aforesaid port of (the dan- 

ger of the seas only excepted) unto or to assigns, 

he or they paying freight for the said goods 



with primage and average accustomed. 

In witness whereof, the master of the said vessel hath affirmed to 
Bills of Lading, all of this tenor and date ; one of which being accom- 
plished, the others to stand void. 

Dated at Boston, this day of 18 

In England, the saving clause has for quite a long timb been in these 
words : ^* the act of God^ the king's enemies, fire and all and every other dan^ 
gers and accidents of the seas, rivers and navigation, of whatever nature and 
kind soever excepted, save risk of boats so far as ships are liable thereto.*' In 
bills of lading for goods shipped on board steam vessels, in England, the 
saving clause is in these words : " the act of God, the king's enemies, fire^ 
machinery, boilers, steam and all and every other dangers and accidents of the 
seas, rivers and steam navigation, of whatever nature and kind soever eX' 
eepted,*' 

' Hie Reeside, 2 Sumner's R. 567. Abbot on Shipping, part 3, ch. 4, 
sec. 1. 3 Kent's Com. Lect. 47. 



PERILS OF THE SEAS. 219 

definition, is often a difficult question, and always rather 
a question of fact than of law. Losses occasioned by 
rats, when proper precautions have been taken against 
them ; ^ by collision with other vessels, when no negli- 
gence is imputable to the vessel injured ;^ by the dangers 
of the navigation, when due precautions have been taken 
by having a pilot ;^ by sunken rocks or shallows not 
generally known, and where the vessel is forced upon 
them by adverse winds and tempests ; ^ by accidental ob- 
structions not visible, or alterations in the natural features 
of a place not known, and therefore not to be avoided ;* 
by an extraordinary press of sail, in order to keep up with 
a ship of war that had taken the vessel in tow ; ^ by the 
impressment of the crew ;^ by a jettison, to prevent the 
vessel firom foundering,^ unless it had been overloaded : * 
these have all been deemed perils of the sea, and it is not 
important that a stronger vessel might have outlived the 
exposure, if the vessel lost or injured was reasonably suf- 



' Ante^ p. 216, n. 1. Bat a loss occasioned by the destraction of the ship's 
bottom by worms has been held not to be by a peril of the sea, i^pon the 
^and that it is by ordinary wear and decay. Park on Ins, ch, 3. BoM y« 
Parr, 1 £sp. 444. Martin v. Salem Ins. Co., 2 Mass. R. 420. 

* BuUer y. Fisher^ 3 Esp. R. 67. Smith y. Scott, 4 Taunt. R. 126. Ab- 
bot on Shipping, part 3, ch. 4, sec. 2, 5. 

' The William, 6 Rob. Adm. R. 316. Cost r.M'Meehan^ 6 Johns. R. 160. 
^ Abbot on Shipping, part 3, ch« 4, sec. 6. Elliot r. Rossel, 10 Johns, R. 1. 
Kemp y. Coughiry, 11 Ibid. 107, 

* Hahn v. Corbett, 2 Ring. R. 205. Abbot on Shipping, part 3, ch. 4, 
fee. 1, 5, 6, 9. 

* Hagedom v. Whitmore, 1 Stark. 157. 

' Hodgson y. Malcom, 5 Bos. and Ful. 336. 

' Bird y. Astcock, 2 Bulst. 280. 1 Caine's R. 43. 3 Conn. R. 9. 

* 2 Ld. Raymond, 909, 911. 
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ficient for the voyage.^ Losses by pirates, who are 
deemed eneaiies of the human race, have also been in- 
cluded within the exception of perils of the sea.^ So 
too, a loss by lightning is a peril of the sea ;^ but a loss 
by fire, proceeding from any other cause, is not/ 

The burthen of proof is always upon the master, to 
bring himself within some one of the foregoing grounds 
of exception to his liability ; ^ and where the case does 
not preclude the idea of negligence, as affecting the ques- 
tion, (such as a loss by lightning,) if it should appear that 
he had not used the proper diligence incumbent on him, 
namely, the highest degree of diligence,^ he would be 
liable. Thus, if his defence were that he had been rob- 
bed of the goods by pirates, it would fail in case it ap- 
peared that the ship fell into the hands of the pirates by 
any fault or negligence of his own, or, what is the same, 
of the crew.^ But whether the master, when he has 
shown that the loss happened within some one of the 
recognised castis fortuiti^ or perils of the sea, is bound 
also to show affirmatively that no negligence of his own 
accompanied or blended with the accident, perhaps, 
admits of some doubt. By the civil and maritime law, it 



* Armies T. Stevens^ 1 Stra. 128. Abbot on Shipping, part 3, ch. 4, sec. 7. 
' Abbot on Shipping, part 3, ch. 4, sec. 2, 3. United States v. Smithy 5 

Wheat. R. 153. 
' Abbot on Shipping, part 3, ch. 4, sec. 8. 

* Forward y. Pittard, 1 T. R. 27. 

• Ibid. 27, 33. Bell v. Read, 4 Binn. R. 127. Cost v. M'Mechan, 6 
Johns. R. 160. 

• Valin, Com. tome i, p. 394. Pothier, TraiU de la Charte-Partie, n. 

31, 50. 
' Emerigon, tome i, p. 532. 



WHEN THE BURTHEN IS CHANGED. 221 

seems quite clear that the only burthen upon the master is 
to show that the loss occurred by some vis major. Valin 
says, that "it is for him to prove the casus foriuitus ;^^^ 
and he cites Peckius, Vinnius and Casar^gis, who add, 
that if the adverse party allege that the accident hap- 
pened by his fault, it is for them to prove it, because it is 
an exception which renders them demandants, [actors,] 
in this matter.^ Pothier, also, lays it down, that the 
master must show the loss to have been caused by a m 
major ; but he does not intimate that he is obliged to 
show a£Eirmatively that there was no negligence. His 
language rather implies that after a prima facie case of a 
loss by a peril of the sea, it is for the other party to show 
that the negligence of the master caused or contributed 
to the loss.^ 

The common law authorities are not so clear upon 
this point, but I apprehend that the principles on which 
they proceed will not lead to a different result. The 
master (being a common carrier) is treated as an insurer 
of the safety of the goods against all but two classes of 



' Valin, tome i, p. 394. • Ibid. 

' Pothier, Traiti de Charte-Partie, n. 35, 38, 39. The passage, which is 
particularly cited here, is as follows : *' Not only is the master bound to ex- 
hibit all the goods with which he is charged by the bill of lading, but also 
to exhibit [deliver] them in the same condition in which he received them, 
unless they have since been damaged by accidents of vis majors (force mo' 
jeure,) for which he is not responsible. But if it was by the act or negligence 

of the master, or his people, he is obliged to indemnify the freighter 

When the dispute about the condition of the goods, which he to whom they 
were consigned alleges to have been damaged by the fault of the master, 
cannot be decided promptly, the master may require to be paid his freight 
provisionally, either on giving security, or without security, according as 
the dispute shall appear to be well or ill founded," n. 38, 39. 



222 WHEI9 N£GUQENCE MUST BE PROVED. 

events — the acts of God and the public enemy.* The 
law presumes against him in all cases but these ; so that 
the first question to be settled is, not whether there has 
been negligence, but whether the loss falls within either 
of the cases excepted by the general principles of law, 
or the particular contract of the parties.** If it is shown 
that the loss falls within either of the excepted cases, 
does the law still presume against him ? On the con- 
trary, as it seems to me, he is here entitled to the benefit 
of the principle by which every man is presumed to 
have performed the duty incumbent upon him. The 
first presumption against him is in all but certain excepted 
cases, and is founded on public policy. The excepted 
case having occurred, that presumption is, so to speak, dis^ 
charged of its office ; and then the presumption of inno- 
cence, which public policy had suspended in all other cases, 
seems necessarily to apply. This view of the sul^ect is 
sanctioned by what fell from Lord Mansfield in the case of 
Forward v. Pittard : " To prevent litigation, collusion, 
and the necessity of going into circumstances impossible 
to be unravelled, the law presumes against the carrier, 
unless he shows it was done by the king's enemies, or by 
such act as could not happen by the intervention of man, 
as storms, lightning and tempests.'' ^ The fair deduction 

> Rdey y. Home, 5 Bing. R. 217. 

' Abbot on Ship, part 3, ch. 4, see. 1." 

' 1 Term R. 38. See alto the case of Cost r. Hiechan, 6 Johns. R. 160. 
In this case, where the vessel was beating up a river, and on making a 
tack near the shore, the wind suddenly changed, and the vessel was carried 
upon the bank, and the cargo injured, it was found by the jury that tha 
change of wind was the proximate cause of the loss, and the court held it 
to be an act of God. Upon argument before the whole court, it was eon- 
tended that there was negligence on the part of the master in running so 
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from this language is, that when he has shewn that the 
loss proceeded prima facie from one of the excepted 
causes, the law no longer presumes against him, and it 
is for the other party to prove negligence. 

But in all cases where the master cannot bring himself 
within one of the cases excepted by the contract, or, in 
the absence of a contract, by the general principles of 
law, he must pay the loss, whether there has or has not 
been any negligence on his part. We have seen what 
cases are deemed to be " perils, or dangers of the sea," 
the phrase commonly used in the bill of lading. Where 
there is no bill of lading, the only cases which excuse 
the master are the act of God,^ and of the public enemy f 
and unless the loss can be brought within one of these, 
it matters not whether there has been any negligence or 
not. 

We have now to develop further the master's relation 



near the bank. The court said that even if there were gronnds of negli^ 
gence, that point had been open to the plaintiff at the trial ; and, as the ver« 
diet did not find any negligence, they could not set aside a verdict, when 
the plaintiff was seeking to hold the defendant under a rigid rule of Uiw, 
m order to give the plaintiff anotlier opportunity to urge that objection. 

' The meaning of this expression includes natural accidents, such as 
lightning, earthquake and tempest, and not arising from the agency of man. 
Trent and Mersey Navigation Company v. Wood^ 3 Esp. R. 127. Forward v. 
Pittard, 1 T. R. 27. So that the carrier is liahle for a loss by an accidental 
fire, wholly without negligence on his part, (Fortcard t. Pittard, ante,) 
and by an accident arising from an unseen nuisance in the course of hia 
navigation. {Prop, Trent, and Mersey Nov, r. Wood, ante.) 

* The public enemy includes that people with whom the nation is at open 
war, and pirates, with whom all makind are deemed to be in a state of war. 
The master is liable for thefts, robberies and embezzlements by all other 
persons, although he may have used all diligence. Abbot on Ship, part 3, 
eh. 3, sec 3. Schiefflin r, Harvey, 6 Johns. R. 170. Watkinsan v. Laugh* 
ton^ 8 Johns. R« 213. Morse v. Slue^ 1 Vent. 190, 238. 
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to the cargo, by noticing the additional powers with 
which he becomes invested by the policy of the law, in 
particular emergencies. 

6. Power of hypothecation and sale. Ordinarily, as 
has been stated, the master is a stranger to the cargo, 
beyond the purposes of safe custody and conveyance ; 
but there comes often to be applied to his situation a new 
principle, by which the necessities of sudden and unpro- 
vided emergencies are recognised as the legitimate sources 
of a new authority, and he is made the agent of the pro- 
prietors of the cargo, as well as of the ship. The germ 
of this principle is to be found in a remote antiquity, and. 
thence it has been incorporated^ by application to analo- 
gous cases, into most of the maritime codes of Europe.^ 

^ It is first to be traced in the Homaa law. In the primitive forms in 
which commercial intercourse was then carried on, the merchant went with 
his goods and carried his own provisions for the voyage, those of the ship's 
company alone being provided by the master. In a case of necessity, the 
master could compel the merchant to bring his stores into the common 
stock. Dig. liv. 14, tit. 2, sec. 2, fr. 2. Experience and the enlarging in- 
terests of commerce gradually extended the same principle to all analogous 
cased. Thus, in the laws of Oleron, apower to sell a part of the cargo is 
expressly given to the master, in case of necessity, to make repairs of the 
ship in a foreign port. {Jugemens D^ Oleron^ art. 23.) The Consolato says 
that freighters, when on board, ought to loan their money to the master in 
a like case of necessity; and if they have no money on board, it empowers 
the master to sell their goods in sufficient quantity to make the necessary 
repairs. Consolato del Mare, ch. 61, [106,] 62, [107.] Pard. tome ii, p. 
109, 110. The same power is given by the laws of Wisbuy, (art. 43, 44,) 
and is incorporated into the French ordinance, (liv. 2, tit. 1, art. 19.) The 
reason assigned in all these codes is, that the master is bound to carry the 
cargo on to the place of its destination, and is responsible in damages to 
the freighters if, by his own neglect or default, he does not. Thus arose 
the doctrines of hypothecation and sale applied to the cargo by the expan- 
sive character of the modern maritime law, tracing the authority up to the 
fountains of those usages and customs of the sea which have been recog- 
nised and acted upon for so many ages. 
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Its fiill application and the limits of such application 
remained for Sir William Scott ; and, in his celebrated 
judgment in the case of the Gratitudine^ he has an- 
nounced the doctrine in so complete and, at the same 
time, precise terms, that little doubt or uncertainty can 
now remain respecting some of the exact powers of the 
master, over the cargo, in cases of distress in a foreign 
port J After stating the general principle that, in the 
ordinary state of things, the master is a stranger to the 
cargo, beyond the purposes of safe custody and convey- 
ance, he proceeds to point out the exceptions, under 
which he may be clothed with an entirely new character ; 
as in cases of instant and unforeseen and unprovided 
necessity, where the character of agent and supercargo 
is forced upon him by the general policy of the law, as 
well at sea as in intermediate ports ; and he holds that 
where the master cannot obtain funds on a pledge of the 
ship, he has power to bind the whole cargo for the repairs 
necessary to effect the prosecution of the voyage, by a 
bottomry bond, or to sell a part of the cargo for the 
same purpose.^ If the repairs of the ship produce no 

' 3 Robinson's Adm. R. 240. It is the peculiarity of this masterly judg- 
ment, that, while it settles the point immediately before the court, it has, 
at the same time, announced the whole doctrines of the master's relation to 
the cargo so fully, and with such clearness and cautious examination of 
authorities, that it has been received with implicit confidence upon all the 
points which it touches. I do not remember an instance in which its sound- 
ness has been called in question, by text writers or tribunals ; and many of 
our own courts have relied upon and adopted its authority. The subject is 
made res ajudicata. See also Freeman v. E. L Company ^ 5 6. and Aid. 617. 
Morris v. Robinson^ 3 B. and Cresw. 196. Curran v. Meaburny 1 Bing. 
243. ' 

' There is this distinction, he says, between a sale of the cargo and an 
hypothecation of it. Only a part can be sold, because the express purpose 

29 
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benefit or prospect of benefit to the cargo, the master 
can neither sell nor hypothecate ; but though the pros- 
pect of benefit may be more direct aqd more immediate 
to the ship, it may still be for the preservation and con- 
veyance of the cargo ; and when it is so, it is justly to 
be considered as done for -the common benefit of both 
ship and cargo.^ 

The question, whether the master is bound to select 
any particular part of the cargo, and apply it to the ex- 
penses of necessary repairs, rather than to hypothecate 
the whole, when he cannot procure funds on the ship, 
came before the Circuit Court of the United States for 
the First Circuit. Coin, belonging to shippers, being 
on board, when the necessity for the repairs occurred,' 
it was contended that it was the duty of the mas- 
ter to have made use of it, in preference to borrowing 

of the sale is to enable the remainder to go forward. But the whole may 
be hypothecated. Ibid. As to when the whole cargo may be sold, see 
infra, p. 229, 230. 

' Ibid. This doctrine has been amply recognised in this country. The 
PflcAc/, 3 Mason's R. 255. TAcZepAyr, Ibid. 341. United Ins, Co. y, Scott 1, 
Johns. R. 106. Fontaine v. Col, Ins. Co., 9 Johns. R. 29. SearU v. Sccvell, 
.4 Johns. Ch. R. 222. American Ins, Co. y. Coster, 3 Paige's R. 323. Ross 
T. Ship Active, 2 Wash. R. 226. In this last case, Mr. Justice Washington 
thus announced the doctrine : ** If the owner of the ship be also owner, or 
part owner of the cargo, the master may, in his discretion, sell a part of the 
cargo, in preference to borrowing upon an extraordinary rate of interest; 
and, in his choice of means, his judgment, fairly exercised, must govern 
him. If in none of these ways, (by drawing bills on his owner, by hypoth- 
ecating the ship, or by applying such funds or other property as the owner 
has onboard,) he can supply his wants, he may then go beyond the general 
scope of his authority as master, and may sell a part of the cargo, or hy- 
pothecate the whole. But the necessity must be such as to connect the act 
with the success of the voyage, and not for the exclusive interest of the 
ship-owner." 
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upon bottomry of the whole cargo. Mr, Justice Story 
held that there was no such absolute rule ; that the gen- 
eral principle is, that the master is bound to act with a 
reasonable discretion. He is to get the necessary repairs 
done at as little sacrifice as is practicable ; and according 
as the use of the money on board would or would not be 
the least sacrifice, so he is to resort to it in the first 
instance. On these points, he has a large discretion, 
and though it should afterwards be found that he had 
committed an error in judgment, the parties will be 
bound by his acts, if done bona fide and with reasonable 
care.* 

7. Jettison. The same principle of necessity authorizes 
the master to throw overboard a part of the cargo, in 
case of imminent danger, in order to save the residue, 
and even to throw the whole overboard, in a case of ex- 
treme danger, when the lives of the crew cannot other- 
wise be saved, leaving to the ship to contribute its aver- 
age proportioq.^ The ancient marine ordinances required 
that the master should take the opinion of the crew, 
upon the necessity for the jettison ; and some of them 
specify the goods to be first selected.' This is the law 

' * The Packetj 3 Mason's R. 255. Bat money of the ship-owner he 
absolately bound to apply first ; perhaps also money of his own. Ibid 
ante, cb. 1, p. 182. 

* The Gratitudine, 3 Rob. Adm. R. 240. " It is said," observed Sir Wm 
Scott, in this case, " that this power of throwing over the whole cannot 
be bot in cases of extreme danger, which sweeps all ordinary rales before 
it ; and so it is. So likewise with respect to any proportion, the master 
can be justified only by that necessity; nothing short of that will do, — the 
mere convenience of better sailing, or more oommodioas stowage, will not 
justify him to throw overboard the smallest part. It must be a necessity 
of the same species, though perhaps differing in the degree." 

' Drmt Mar, des Rhodiens, chap. 9|38. Pard. tome i, pp. 243, 254. Lois 
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of France, at this daj,^ But it is not understood to be 
the modern law in England or in this country. The 
master alone is authorized to make a jettison, and he is 
not bound to consult the crew ;^ and he may select what 
articles he pleases, and determine their quantity.^ But 
it seems that the ancient regulation that the master 
should draw up an account of the jettison, and verify it 
by his own oath and that of some of his crew, as soon 
afterwards as may be, is still recognised.^ 

8. Ransom. This contract, by which a sum of money is 
given to an enemy, a pirate, or other captor, for the rede- 
livery of the vessel or cargo taken, or one part ofthe cargo is 
given for the release of the remainder, or the whole is bound 
for the payment of the stipulated sum, is by the maritime 
law entirely within the scope of the master's authority, 
enlarged as it is by the necessities of the case.* By it, 
he may bind the whole cargo, as well as the ship.^ 

9. TranshipmenL When the vessel is driven into an 

D'Oleran, art. 8, 9. Ibid. pp. 328, 329. Lais de Wtsbuy, art. 29. C<m- 
solato del Mare, chap. 54, [99]. Fard. tome ii, p. 104. 

' VOrd de la Marine, liv. 3, tit. 2, art. 1. Code de Commerce, art. 410. 

• The Nimrod, Ware's R. 1. Sims v. Gumey, 4 Binn. R. 513. 

' The Graiitudine, 3 Rob. Adm^R. 240. See Abbot on Shipping, part 3, 
ch. 8, sec. 3, for some judicious remarks upon the observance of forms in 
making a jettison. 

• Abbot on Shipping, ut supra. Ordonanza de Bilboay 24 - 43 - 47. 

• Consolato del Mare, ch. 185, [230], 186, [231]. Pard. tome ii, pp. 208, 
209, 210. Jacobsen's Sea Laws, by Frick,part2, ch. 4, p. 562. The GraU^ 
tudine, 3 Rob. Adm. R. 240. Maisotinaire et al. v. Keating, 2 Gallis. R. 
336. 

' The Gratitudine, ut supra. By a modem regulation, ransom is put an 
end to in the British practice. Ibid. But it is not prohibited by our law. 
Girard v. Ware, 1 Peters's Circ. C. R. 142. The Saratoga, 2 Gallis. R. 
164. Maisonnaire v. Keating, Ibid^336. Brooks v. Dorr, 2 Mass. R. 39. 
Spafford V. Dodge, 14 Mass. R. 66. 
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intermediate port, in a state requiring repairs, the ques- 
tion arises whether the master has power to tranship 
the cargo into another vessel, and send it on, and whether 
he is ever, and in what cases, bound to do 'so. 

It is clear from all the authorities, ancient and modern, 
that if the ship cannot be repaired at all, or not without 
very great loss of time, the master is at liberty to tranship, 
and so to earn the whole freight.^ In such case, the 
freighter is bound to pay the extra freight for the renew- 
ed voyage, which the master pays for the hire of the ves- 
sel which he procures.^ If, however, the vessel can be 
repaired in a reasonable time, and the cargo is not perish- 
able, the master is not bound to tranship, but he may 
detain the cargo until the repairs are completed.^ If the 
cargo is of a perishable nature, and there is not time or 
opportunity to consult the proprietor, he may sell a part 
of it, or hypothecate the whole, if necessary, to effect 
the repairs of the ship, and to enable him to carry the 
residue forward, or he may tranship it, according as in 
the best exercise of his judgment, would be for the in- 
terest of the whole cargo.^ But he cannot sell the whole 

^ Lois D^OleroTiy art 4. VOrd. de la Marine, liv. 3, tit 3, art 11. 
YaliB, Oomm. tome i, p. 651. Emerigon, tome i, p. 420-433. Pothier, 
Charie-Partie, n. 68. The Graiitudine, 3 Rob. Adm. R . 240. Luke v. Lyde, 
2 Burr. 889. Schiefflin v. New York Exch. Ins. Co., 9 Johns. R. 21. 

' Ibid, and SearU r. Sarvell, 4 Johns. Ch. R. 218. That is to say, the 
owner'of the goods is not responsible for the old and the new freight united, 
bat for the excess of the whole freight over what the old freight would 
have been, if the first ship had been able to carry on the goods. Ibid. See 
also Shipton v. Thornton^ 9 Adol. and Ellis, 314. 

' Clark V. Mass. Fire and Mar. Ins. Co.^ 2 Pick. R. 104. See also 
Palmer v. LoriUard, 16 Johns. R. 348. 

* The Gratitudine, 3 Rob. Adm. R. 240. Abbot on Shipping, part 2, 
ch. 3, sec. 8. The Packet, 3 Mason's R. 255. 
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cargo, and thus put an end to the adventure, either for 
the purpose of repairing his ship, to let it proceed emptj^ 
or where his ship is totally disabled, unless it is wholly 
out of his power to procure another suitable vessel in the 
same, or a contiguous port.^ Whether he can sell the 
whole, in this last case, would depend much on the 
nature of the cargo and its exposure to destruction. If 
it were perishable, it would seem to be prudent to sell ; 
if not perishable, it is his duty to store it and inform the 
proprietor, as soon as possible.^ In all cases, the owner 
of the cargo should be consulted if possible.' These 
propositions, understood to be well settled, clearly enough 
indicate the master's duty, in a large variety of cases. 
But cases may arise, where some more precise state- 
ment of the degree of obligation to tranship resting upon 
the master, may be useful ; as where the vessel cannot 
be repaired at all, and the cargo is not immediately 
perishable. 

It does not appear from the very early maritime law 
that the master was bound to procure another vessel, if 
his own became innavigable by perils of the sea. He 

' The Oratitudine, ut supra. Searle t. Scovell, 4 Johns. Ch. R. 218. 
Hunter v. Prinsep, 10 East's R. 393. SaUus y. Ocean Jfu. Co^ 12 Johns. 
R. 107. 

' Saltus T. Ocean Ins. Co., ut supra. Treadweli t, TJhian hu. Co^ 6 
Cowen's R. 270. Liddard v. Lopes et d., 10 East's R. 526. 

* Wilson y. Mllar et al, 2 Starkie, 1. Amer, Ita.- Co. y. Center, 4 
Wendeirs R. 52. Freeman y. E. India Co., 5 B. & A. 617. Abbot on 
Shipping, pp. 240, 241, 243, and notes. The master cannot sell the cargo 
merely on the ground that a sale will be the best thing for all concerned in 
the yoyage, and that a prudent owner, if present, would sell under the 
same circumstances; but he will be justified in selling only by a legal 
necessity. Bryant y. Com. Ins. Co., 13 Pick. R. 543. HaU y. Fhmklin 
Ins. Co., 9 Ibid. 478. 
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was discharged, by such an occurrence, from his contract 
to carry the goods, if he elected to be so discharged.^ 
The first mention of any obligation to procure another 
vessel, occurs in the French Ordinance ; and certainly 
the language is peremptory,^ But Valin and Pothier 
construe the passage as meaning only to place the master 
under this obligation, in case he wishes to earn the whole 
freight.* On the other hand, Emerigon, Boulay Paty and 
Pardessus, construe it otherwise, and hold that it is the 
positive duty of the master to procure another vessel.* 
The Code Napoleon has adopted the language of the 
Ordinance,^ and one of its recent commentators remarks 
that the passage is not permissive, (facultative^) and that 
the master is not discharged from it, except by being 
unable to find another ship.^ 

It being clear that the master may procure another ves- 
sel, and thus entitle himself to the whole freight,^ the 
courts, both in England and America, have affirmed it to 
be his duty to do so ; upon the principle that he becomes, 

1 By the Rhodian Law, Dig. 14, 2, 10, 1. Jugemens D^OUron^ art. 4. 
Droit Mar, de Wisbuy, art. 18, [16.] By these authorities the master was 
at liberty to procure another ship, and hy so doing to -entitle himself to the 
whole freight 

' " If the master is constrained to repair his vessel during the voyage, 
the freighter shall wait, or pay him the whole freight ; and in case the vessel 
cannot be refitted, the master shall immediately hire another, {sera oblige 
tPeu eouer incessamment un autre) ^ and if he cannot find one, he shall be 
paid his freight in proportion to the part of the voyage already accom- 
plished." VOrd, de la Marine, liv. 3, tit 3, art 11. 

' Valin, Com. tome i, p. 651. Pothier, Charte-Partie, n. 68. 

^ Emerigon, tome i, p. 428, 429. Boulay Paty, Cours de Droit Com., 
tome ii, p. 400, et seq, Pardessus, Cours de Droit Com,f tome iii, n. 644. 

* Code de Commerce, art. 299. 

• Sautayra, Code de Com., p. 189, (Paris, 1836.) 
' Hunter v. Prinsep, 10 East, 394. 
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by tbe disaster, the agent of the owner of the cargo, or 
of the underwriter on the cargo, and that what rruiy be 
done, ought to be done, when the rights of third persons 
are essentially concerned in the act.^ Thus it has been 
held to be the master's duty to procure another ship, if 
his own becomes disabled, and forward the cargo ; and 
he must carry his efibrts so far as to go to a contiguous 
port to procure it, if one cannot be had at the port where 
bis vessel lies.' But he is not obliged to go further than to 
" a port immediately contiguous," to seek another vessel.' 
Much depends, also, upon the nature and condition 
of the cargo, whether the master's duty to tranship is to 
be considered imperative. The Supreme Court of the 
State of New York intimated in the case last cited, that 
the master was not obliged to lade the cargo in a number 
of vessels, when the freight, from the greatly deteriorated 
condition of the cargo, would have been enormously dis- 
proportionate to its value ; but the case was decided upon 
another point, respecting the contiguity of the port where 
vessels could be procured.* But in a more recent case 
they held that, independent of the opportunity for pro- 
curing a vessel, there might be further serious impedi- 
ments to a transhipment, which must be regarded as 



' Shipton 7. Thornton, 9 Adol. and Ellis, 314. 

 Wilson V. The Royal Ex. Assur. Co., 2 Camp. N. P. R. 623. Schief- 
flin y. N, York Ins. Co,, 9 Johns. E. 21. Searle v. ScoveH, 4 Johns. Oh. R. 
218. Mumford y. Com. Ins. Co., 5 Johns. R. 262. 

' Saltus y. Ocean Ins. Co., 12 Johns. R. 112. In this case, the master 
was with his yessel at Kinsale, in Ireland : the court held that he was not 
boand to go to the port of Cork, a distance of sixteen miles, to get another 
yessel. The same court haye reaffirmed this rule in TreadioeU v. Union 
2ns. Co., 6 Cowen's R. 276. 

* Saltus y. Ocean Ins. Co., ut supra. 
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limitations of the rule : as where the cargo (being wheat, 
apparently shipped in bulk) would first have had to be 
carted across a beach, and then to have been transported 
in boats a distance of several miles, to be put on board 
the new vessel, it being impracticable to approach the 
shore.^ 

The Circuit Court of the United States for Massachu- 
setts District have very recently held that where the cargo 
is so much injured, (although capable of being carried to 
the port of destination and there landed,) that it will 
endanger the safety of the ship and cargo, or it will Tbe- 
come utterly worthless, it is the duty of the master to 



^ Treadwell ▼. Union Ins, Co», ut supra. See also Herbert v. HaUet, 3 
JohDS. Cases, 93. In the case of Shipton v. Thumton^ (9 Adol. and Ellis, 
314,) the Court of Queen's Bench said, " It may well be that the master's 
right to tranship may be limited to those cases in which the voyage may be 
completed on its original terms as to freight^ so as to occasion no further 
charge to the freighter; and that, where the freight cannot be procured at 
that rate, another but familiar principle will be introduced, that of agency 
for the merchant. For it must never be forgotten that the master acts in a 
double capacity, as agent of the owner as to the ship and freight, and agent 
of the merchant as to the goods ; these interests may sometimes conflict 
with each other, and from that circumstance may have arisen the difficulty 
of defining the master's duty under all circumstances in any but very gene- 
ral terms. The case now put supposes an inability to complete the con- 
tract on its original terms in another bottom, and therefore the ship-owner's 
right to tranship is at an end ; but still, all circumstances considered, it 
may be greatly for the benefit of the freighter that the goods should be for- 
warded to their destination, even at an increased rate of freight ; and, if so, 
it will be the duty of the master as his agent to do so. In mch a case^ the 
freighter will be bound by the act of his agent, and of course be liable for 
the increased freight The rule will be the same whether the transhipment 
be made by the ship-owner or the master ; and in applying it, circumstances 
make it necessary, on the one hand, to repose a large discretion in the mas- 
ter or owner, while the same circumstances require that the exercise of that 
large discretion should be very narrowly watched." 

30 
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land and sell the cargo at the place where the necessity 
arises.* 

Since the foregoing text was written, I have seen a 
recent case in the Court of Queen's Bench upon this sub- 
ject of transhipment, which presented a novel question. 
Goods were shipped under a bill of lading in a general 
ship, which was prevented from completing the voyage 
in consequence of damage occasioned by a tempest. The 
master forwarded the goods to the place of destina- 
tion, by a conveyance, for which he paid a less freight 
than he would have been entitled to, for that portion of 
the voyage, if he had carried them in his own vesseK 
He had been paid freight at the rate originally agreed on 
for so much of the voyage as had been performed when the 
goods were transhipped, and for the remainder of the 
voyage at the rate which he paid for the carriage of the 
goods by the substituted vessel. The action was brought 
to recover the difference between what he paid and what 
he would have been entitled to receive, if he had brought 
the goods himself. The court reviewed some of the 
foreign authorities- which I have cited above, noticing the 
conlBict in regard to the obligation to tranship, and ob- 
served, '^ All authorities, however, are in unison, to this 
extent, that ^ the master is at liberty to procure another 
ship to transport the cargo to the place of destination ; ' 
and in these words Lord Tenterden cautiously lays down 
the rule of our law : p. 240, part 3, ch. 3, sec. 8. It 
may therefore be safely taken to be either the duty, or 
the right, of the ship-owner to tranship in the case of his 



^ Jordan et al. v. Warren Ins, C<^ Oct. T. 1840, Lmo Reporter, Boston, 
May, 1841, and 4 Sumner's R. 
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being prevented from doing so in his own ship by some 
event which he has not occasioned, and over which he 
has no control : if it be the former, (his duty,) it must be 
so in virtue of his original contract, and it should seem to 
result from a performance by him of that contract, that 
be will be entitled to the full consideration for which it 
was entered into, without respect to the particular cir- 
cumstances attending its fulfilment : on the other hand, 
if it be the latter, (his right,) a right to the full freight 
seems to be implied ; the master is at liberty to tranship ; 
but for what purpose, except for that of earning his full 
freight, at the rate agreed on ? In the case supposed, 
we may introduce another circumstance : let the owner 
of the goods arrive, and insist, as he undoubtedly may, 
that the goods shall not proceed, but be delivered to him 
at the intermediate port ; there is then no question that 
the whole freight at the original rate must be paid ; and 
that, because the freighter prevents the master, who is 
able and willing, and has the right to insist on it, from 
fulfilling the contract on his part, and because the carry- 
ing the goods to their destination in another vessel is 
deemed a fulfilment of the contract. If, therefore, the 
owner of the goods be not present, and personally exer- 
cises no option, still the ship-owner, in forwarding the 
goods, must have the same rights, and, in so doing, must 
be taken to exercise them with the same object in view. 
We come to the conclusion, therefore, that the plaintifi 
is entitled to recover the difference sued for."^ 

10. Deviation. Closely connected with the last topic, 
is that of the power of the master to deviate from the 

> Shipton V. Thornton, 9 Adol. and Ellis, 314. 
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voyage described in the charter-party, or bill of lading, or 
otherwise agreed upon between his owner, or himself, 
and the freighter. 

The general principle is, that the master must pursue 
the voyage, whether the ship be a general ship or be 
taken by charter-party, in the most expeditious and usual 
course, and that nothing but certain excepted causes will 
excuse a deviation from that course.^ The master, as 
such, has no authority to change the voyage agreed 
upon by his owners and the freighters, and substitute 
another.^ 

One of the legitimate causes of deviation is to render 
assistance to vessels in distress, when such aid is neces* 
sary to preserve the lives of those on board. ^ Though it 
may formerly have admitted of some doubt, it is now 
settled, that stopping for the purpose of saving the lives 
of persons shipwrecked is not a deviation ; but that any 
stoppage solely to save property, or where a part of the 
crew of the saving ship is put on board to navigate the 
distressed ship, and thereby the crew of the saving ship 
is materially diminished, is a deviation, which renders the. 
master and owners responsible for the consequences.^ 

^ VOrd. de la Marine^ liv. 3, tit. 3, art 10. Valin, Com. tome i, p. 650. 
Davis r. Garrett, 6 Bing R. 716. 

' Btergon y. Sharpe, 2 Camp. N. P. R. 529. See also ante, Part III, ch. 
1, p. 168. 

^ Mr. Jacobsen recommends the abolition of any distinction between aid 
rendered to property merely, and aid rendered to life, upon the qaestion of 
deviation. Jacobsen's Sea Laws, by Frick, book 4, ch. 4, p. 551. 

« ThM Boston and Cargo, 1 Sumner's R. 328. The Henry Eubank, Ibid. 
400. Mason v. Ship. Blaireau, 2 Cranch's R. 240. Bond v. Brig Cora, 2 
Washington's R. 80. These were cases of salvage, .where the questioa 
arose whether the insurance was avoided by the deviation. They do not 
settle the point as between shipowner and freighter. But the same prin- 
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Other justifiable causes of deviation are to repair the 
ship from the effects of accident or tempest, to avoid ene- 
mies or pirates, and to procure supplies of provisions or 
water at places usually resorted to in long voyages for 
that purpose.^ But if the master 'deviates unnecessarily 
from the voyage, and the cargo is injured by tempests 
during the deviation, the deviation is a sufficiently proxi- 
mate cause of the loss to entitle the freighter to recover.^ 

11. Duty in case of capture. The master's duty to- 
wards the cargo, in case of capture by a belligerent, is 
the same as that towards the vessel.^ He should remain 
and await the result of the prize proceedings, and exhibit 
the papers and documents with which he has been fur- 
nished for the protection of the cargo : and generally, he 
is to represent and act for the owners of the cargo, as 
well as the ship, until their wishes are made known.^ 
His duties do not entirely cease even with condemnation : 
he is to act for the benefit of all concerned, and if he 
should deem an appeal expedient, he is bound to enter it, 
and may, in his discretion, remain until the means of ren- 
dering the appeal effectual are concluded. In such case, 
he is entitled to compensation for his services in effecting 
the appeal and procuring the necessary papers, which 

eiples are applicable to cases of affireightment as to policies of insurance. 
See Abbot on Shipping, Notes by Story, p. 239, n. 1. Phillips on Insurance, 
eh. 12, passim, 

' Abbot on Shipping, part 3, ch. 3, sec. 7. Jacobsen's Sea Laws, by 
Frick, book 2, ch. 1, p. 103. 

 Davis V. Garrett, 6 Bing. R. 716. 

• -Anre, Part III, ch. 1. 

* Willard r. Dorr, 3 Mason's R. 161. The Saratoga, 2 Gallison's R. 178. 
Brawn v, LuU, 2 Sumner's R. 443. IVands v. Ocean Ins. Co., 6 Cow- 
en's R. Sims r. Sundry Mariners, 2 Peters's Adm. R. Cheviot v. Brooks, 
1 Johns. R* 364. 
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should be contributed to by the owner of the cargo.^ If 
by any negligence in the performance of this duty, the 
proprietor of the goods sustain damages, the master is re- 
sponsible to the extent of such damage.^ But where the 
owners of the goods had neglected to furnish the master 
with the proper and customary documents to show their 
neutral character, and he had to depend on the accuracy 
of hi^ memory to support the claim which he had inter- 
posed in the Admiralty Court of the captors, and answered 
the interrogatories in good faith and to the best of his recol- 
lection, it was held that no negligence could be imputed 
to him, even if it appeared that the prize court condemned 
the property on the disclosures made in his answer.^ 
What is required of the master, then, is that he should 
use due diligence, by all the fair means within his reach, 
to substantiate the neutral character of the property. But 
he is not bound to violate good faith, even in respect to 
an enemy, to protect the property from condemnation, or 
to employ fraud in order to effect that object.^ 

12. Delivery of the cargo. The ship having arrived 
at the destination of the cargo, and being first properly 
moored,^ the master is to deliver the goods to the con- 
signee. It seems to be well settled in England and 
America, that a delivery at any usual landing place, when 
there are no special directions to the contrary, is all that 
is required of the master,^ provided he gives notice to the 

' WUlard r. Dorr, 3 Mason's R. 161. Lemon v. Walker, 9 Mass. R. 404. 
Smith r. Gilbert, 4 Day's Cases, 105. 
' Jones's Bailm. 121. Cheviot r. Brooks, 1 Johns. R. 364. 
' Cheviot y. Brooks, 1 Johns. R. 364. 
^ Hannay v. Eve, 3 Cranch's R. 243. 

• Ord. of Wiifmy, art. 36. 

• Hyde t. Trer^t. and Mers. Nov. Co., 5 T. R. 339. Chickering v, Fowier^ 
4 Pick. 371. 
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consignee, that he may come and take them.^ But if the 
consignee is unable or unwilling to receive them, the 
master cannot discharge himself from responsibility by 
leaving the goods on the wharf, but it is his duty to take 
care of them for the owner ,^ unless the consignee is un- 
der an obligation to receive them, in which case they 
will be at. his risk.* 

It has been held, in England, that if the consignee 
requires the master to deliver the goods to himself, on 
board the ship, and not to land them on the wharf, that 
the master must obey the request ; for the wharfinger 
cannot insist that the goods shall be landed on his wharf, 
though the vessel be moored against it/ 

Until some such delivery as above indicated, the mas- 
ter remains responsible for the goods. If they are lost 
in the ship's boat, being on the way from the ship to the 
shore, he is responsible, unless such risk is expressly 
guarded against in the bill of lading. But if the owner 
receives them in a lighter from the ship, or in any way 
takes the custody of them before they are landed, the 
master's responsibility ceases.^ 

^ Strong y. NatdUyj 4 Bos. and Pal. 16. Gamett r. WiU<m^ 5 B. and 
Aid. 53. Ostrander v. Broum, 15 Johns. R. 39. 

* Ostrander v. Brown, 15 Johns. R. 39. Checkering v. Fowler, 4 Pick. 
371. MayeU v. Potter, 2 Johns. Cas. 371. 

' Chickering y. Machay, ut supra. 

* Syeds y. Hay, 4 T. R. 260. 

* Strong y. Natally, 4 Bos. and Pul. 16. Johnson y. Benson, 1 B. and 
Bing. 454. The full consideration of this subject — the determination of 
the carrier's risk — cannot find space in this work. The reader is referred 
to Story on Bailm. sec. 532, et seq. Abbot on Ship, part 3, cb. 3, sec. 11. 
3 Kent's Comm. p. 214. 



CHAPTER III- 

OF THE master's RELATION TO THE FREIGHT. 

Freight, in the general legal sense of the term, means 
all rewards, hire or compensation, paid for the use of 
ships.^ In this sense, it includes as well the compensa- 
tion paid, or agreed to be paid, for the transportation of 
passengers, as of merchandise. It is of some moment, 
at the present day, both to masters and mariners, that 
this definition should not be restrained in its scope to 
the merely common acceptation in which it signifies only 
the compensation for the carriage of goods ; since great 
numbers of persons are now employed upon ships, whose 
freight, in this latter sense, bears a small proportion to the 
money received or contracted for from passengers, and in 
some cases might be insufficient for the payment of the 
wages due. There is no authority, that I am aware of, 
for the limited definition which would exclude those in- 
terested in the freight^ from the same rights connected 
with passage money, as they would have in money 
received or earned in the transportation of goods. There 



' Polhier, Traite de Charte^Partie^ n. I, defines freight as "the reward 
which one agrees to pay for the hire of a vessel." Valin defines it as ^* the 
price due for the hire of a ship, or for the transportation of merchandise.'* 
It is called freight, (/re/) in the Atlantic — nolis, in the Mediterranean. 
Comm. tome i, p. 639. 
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is, however, authority for the broad definition above given, 
in respect to the rights of seamen ; ^ and it has also been 
held that passage money and freight are governed by the 
same rules, as between the passenger or freighter, and 
the ship-owner and master.^ So too, it was held that the 
master may detain the luggage of a passenger, for the 
passage money which is to be considered as payable in 
respect of the person and his baggage, in like manner as 
he may detain the goods of a shipper for freight due.' 

Freight, then, being the earnings of the ship, the mas- 
ter, as the general agent and representative of the owner, 
has certain powers in regard to it, which are ample for 
its security and due collection ; and as the special em- 
ployer of the ship, in which character he is, to some 
extent, treated by the law,* he has certain other powers, 
which spring from this latter capacity, as well as from 
the agency with which he is clothed ; and finally, as the 
servant of the owner, having performed labor in his be- 
half for hire, he has certain other relations to the money 
of his employer, which the law has established for the 
protection of his compensation. 

1. As the general agent and representative of the 

' Giles V. The Cynthia^ 1 Peters's Adm. R. 206. Rowland v. The La- 
vina^ Ibid. 126. So also, the Consolato, in defiaing a passenger : '* Tot horn 
es appelat pelegri qui dd wolit de la sua persona e de roba qui no sia mercade^ 
ria, i tot horn qui port de deu quintars en avaU^ deu donar nolit de la sua 
personal* " Erery man is called a passenger, who gives freight for his 
person and for his effects which are not merchandise; and every man 
who carries less than ten quintals, ought to pay freight for his person." 
Ch. 68, [113], Pardessus, tome ii, p. 115. 

• MuUoy V. Backer, 6 East's R. 316. Moffat v. E. L Company j 10 East's 
R. 408. Watson v. DuyUnck, 3 Johns. R. 335. 

» Wolf V. Summers, 2 Campb. N. P. R. 631. 

* Story's Comm. on Agency, sec. 116, 117. 

31 
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owner, the master may at all times receive the freight due, 
whether the contract was made by the owner or by him- 
self ; and a payment to him will discharge the goods and 
those who may be liable for the freight, unless notice 
should be given by the owner, or unless there be some 
stipulation to the contrary, in the contract. This au- 
thority results from the nature of his agency, by the ap- 
pointment to which the owner has conferred upon him all 
the powers incident to the conducting of the usual busi- 
ness of the ship.^ 

But when the master enters into the contract in his 
own name, as where he signs the bill of lading or charter- 
party, he is then in a still more intimate relation to the 
freight. Pothier remarks that, in this case, an action for the 
freight resides in the person of the master.^ This agrees 
with several decisions in England, in which it has been 
held that the master has such a special property in the 
ship, that he may bring an action for the freight, describ- 
ing the ship as his own, and that he is not a mere ser- 
vant entrusted with the charge of it.^ 

2. As the agent of the ship-owner and to secure the 
payment of the freight, the master may exercise that right 
which the ship-owner enjoys of retaining the goods until 
the freight is paid, and may enforce this lien as far as the 
law permits it to go, after the goods have actually left his 
possession. 

The general right of the ship-owner to retain the 

* Pothier, Charte-Partiej n. 88, anlBf Part III, ch. i, p. 167, et seq. 

* Pothier, Charte-Partie, n. 88. 

' Shields Y. Davis, 6 Taunt. R. 65. See also BUmck y. SoUy, 8 Taunt 
R. 89. WtUUxms v. MiUington, 1 H. Bl. 81, 84. See also Story on Agency, 
sec. 116, 117. 
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goods for freight, has always been recognised both by 
the maritime and the common law,^ and the lien applies 
equally, whether the goods were shipped under a char- 
ter-party, or by bill of lading.' But the lien may be 
waived or displaced. It is waived, when the delivery of 
the goods is by the charter-party to precede the payment, 
or security of payment of freight ; but, on the other 
hand, where such payment, or security of payment of 
freight, is to be simultaneous or concurrent with the de- 
livery, there the lien exists in its full force.^ So too, if 
the charter-party is silent upon the point, and it does not 
appear that the delivery of the cargo is to precede the 
payment of freight, the lien will not be presumed to be 
waived.^ The lien will be displaced, if, instead of the 
letting the use of the ship to freight, the vessel itself be 

" Valin, Comm. tome i, p. 659, 655, 666. Pothier, CkarU-Partie, n. 88, 
89, 90. 3 Kent's Comm. p. 220, 221. Abbot on Ship, part 3, ch. 7. The 
Volunteer and Cargo, 1 Sumner's R. 551. Certain Logs of Mahogany, 2 
Sumner's R. 589. 

• Drinkwaier v. The Freight and Cargo of the Spartan, Ware's R. 155. 
Christie ▼. Lewis, 2 B. and B. 410. 

' The Volunteer and Cargo, 1 Sumner's R. 569, Yates v. Railston, 8 
Taunt R. 293. Christie ▼. Lewis, 2 B. and B. 410. Tate v. Meek, 8 
Taunt. R. 280. SaviUe v. Campion, 2 B. and Aid. 503. Faith v. E. L 
Co., 4 B. and Aid. 630. Grade v. Palmer, 8 Wheaton's R. 605. 

* Abbot on Ship, part 3, ch. 1, sec. 7, p. 177, and cases cited. See also 
The Volunteer and Cargo, 1 Sumner's R. 551, 557, and Certain Logs of 
Mahogany, 2 Sumner's R. 589. Both these elaborate judgments proceeded 
in part upon the ground stated in the text. In the former, it was held that 
a stipulation in the charter-party for the payment of freight ten days after 
the return of the vessel, is not inconsistent with a lien ; among other rea- 
sons, because non constat that the cargo was to be delivered within ten days 
after the arrival. In the latter case, upon a clause in the charter-party that 
the freight should be paid " in five days after the brig's return to and diS' 
charge in Boston," it was held that the word discharge merely referred to 
the unlading, and not to the delivery of the cargo. 
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let to hire, and the exclusive possession and control is 
given up to the charterer ; because the charterer then 
becomes owner of the ship for the voyage, and the true 
ship-owner's lien passes from him into the hands of the 
charterer.' But, on the other hand, if the vessel is navi- 
gated at the expense of the general owner, and by his 
master and crew, and he retains the possession and man- 
agement of her during the voyage, then the lien for 
freight is not displaced, because the general owner is 
deemed owner for the voyage, notwithstanding a charter- 
party,* Especially is this the case where the general 
owner retains a part of the ship for his own use f and, 
indeed, if the intention of the parties, with regard to 
the point, who is to be deemed owner for the voyage, 
seems to be doubtful on the face of the charter-party, the 
lien will not be presumed to have been relinquished.* 

The exercise of this right, thus to retain the goods for 
the payment of freight, has also been uniformly admitted to 
reside in the hands of the master, as the owner's agent, 
by virtue of his office, whether he or the owner made 
the contract by which the goods are conveyed.® But, in 

* Drinkwaiery, The Freight and Cargo of the Spartan^ Ware's R. 166. 
Christie v. Lewis, 2 B. and B. 410. The Volunteer and Cargo, 1 Sumner's 
B. 551. Certain Logs of Mahogany, 2 Sumner's R. 589. 

 The Volunteer and Cargo, 1 Sumner's R. 551. Certain Logs of Ma- 
hogany, 2 Sumner's R. 589. Macadier v. Chesapeake Ins, Co., 8 Cranch's 
E. 49. Mclntyre y, Browne, 1 Johns. R. 229. Grade v. Palmer, 8 Whea- 
ton's R. 632. 

' The Volunteer and Cargo, 1 Sumner's R. 551. 

* Certain Logs of Mahogany, 2 Sumner's R. 589. Chandler v. Belden, 
18 Johns. R. 157. Clarkson v. Edes, 4 Cowen's R. 470. Picknan y. Wood^ 
6 Pick. R. 248. Drinkwater v. The Freight, etc., of the Spartan, Ware's 
R. 155. 

» Valin, Comm. tome i, p. 659, 665, 666. VOrd. de la Marine, liv- 3, 
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order to its exercise, it is necessary not only that the 
goods should have arrived at the place of their destina- 
tion, but they must be taken out of the vessel, and the 
master must be ready to deliver them on payment or ten- 
der of the freight,^ It is quite clear, upon authority, that 
the unlivery of the cargo is, by the maritime lavr, a con- 
dition precedent to the perfect right to freight and the 
right to detain for nonpayment ; and the reason is that 
the merchant may have an opportunity to examine the 
goods, before he makes himself liable at all events for the 
freight.* 

The general rule, then, to entitle the master, or owner, 
to demand the full freight is, that the goods must have 



til. 3, art. 17, 23, 24. Pothier, Charte-Partie, n. 88, 89, 90. Abbot on 
Ship, part 3, ch. 7, sec. 4. Tapley v. Martins^ 8 T. R. 451. Christy v. 
Row, 1 Taunton, 300. Barker v. Haven^ 17 Johns. R. 234. Poland et d. 
T. The Freight, 4rc., of the Spartan, Ware's R. 149. When the regula- 
tions of the reyenue require the goods to be landed and deposited in a pub- 
lic warehouse, the master may enter them in his own name and preserve 
the lien. 3 Kent's Comm. Led. 47, p. 220. 

^ Abbot on Ship, part 3, ch. 7, sec. 1, and p. 273, note 2, by Story. 3 
Kent's Comm. Lect.47, p. 219. Lane y. Penniman, 4 Mass. R. 91. Brad- 
street Y. Baldwin, 11 Mass. R. 229. Certain Logs of Mahogany, 2 Sum- 
ner's R. 589. 

' VOrd. de la Marine, Mr, 3, tit. 3, art 23. Valin Comm. tome i, p. 665. 
Code Commerce, art. 306. Sautayra, {sur le Code, etc) p. 191. Abbot on 
Ship, part 3, ch. 3, p. 247, 248. See also the case of Certain Logs of Ma- 
hogany, 2 Sumner's R. 589. The master may detain any part of the mer- 
chandise for the freight of all that is consigned to the same person ; so that, 
if he make a delivery of part of the goods to the consignee, he may detain 
the residue even against a purchaser, until payment of the freight of the 
whole. But if the goods are sold to different persons by the consignee, and 
part is delivered, the master has not a lien on the residue so as to compel 
one purchaser to pay freight for what has been delivered to another pur- 
chaser, but only for what has been purchased by himself. Abbot on Ship, 
part 3, ch. 3, p. 247, and notes by Story. 
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been carried to their place of destination, and be ready 
for delivery.^ To this rule there are ordinarily two ex* 
ceptions ; firsts where the delivery is prevented by the ne- 
glect or default of the owner of the goods, as if they are 
attached or seized for his default ;' second^ where the gov- 
ernment of the place refuse permission to land the goods.' 
Mr. Justice Story has recently said, however, that in his 
opinion, " the whole of the cases in which the full freight 
is, upon the ordinary principles of the commercial law, 
due, notwithstanding the non-arrival of the goods at the 
port of destination, may be reduced to the single state- 
ment, that the non-arrival has been occasioned by no de- 
fault or inability of the carrier-ship, but has been occa- 
sioned by the default or waiver of the merchant shipper. 
In the former case, the merchant shipper cannot avail 
himself of his own default to escape the payment of 
freight ; in the latter case, he dispenses with the entire 
fulfilment of the original contract, for his own interest 
and purposes. Thus, for example, if the goods be seized 
or detained at an intermediate port for the illegal conduct, 
or wrongful act of the shipper, or if, at such intermediate 
port, he voluntarily insists upon receiving and does re- 
ceive his goods, the carrier-ship being ready and able to 
carry them to their destination, there can be no doubt 
that full freight is due for the whole voyage." * 

^ The Ship Nathaniel Hooper^ 3 Sumner's R. 542. Abbot on Ship, part 3^ 
ch. 7, sec. 1. 3 Kent's Comm. Lect. 47, p. 219. Case v. Baltimore Ins, 
Co., 7 Cranch's R. 358, 362. 

* Bradstreet y. Baldwin, 11 Mass. R. 229. Palmer v. Lorillard, 16 Johns. 
R. 348. The Ship Nathaniel Hooper, 3 Samner's R. 542. 

' VOrd. de la Marine, liy. 3, tit. 3, art. 15. Qodede Commerce, art. 299. 
Morgan v. Ins, Co* of North America, 4 Dal. R. 455. 

* The Ship Nathaniel Hooper, 3 Sumner's R. 542. There is another class 
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There are two other cases, m which the master, being 
temporarily restrained from performing his contract, may 
detain the goods until such temporary restraint is removed, 
and then demand the full freight, on delivery of the 
goods. Thus where the vessel is detained by an embargo 
at the port of departure^ or in the course of the voyage, 
the master may wait till the embargo is removed, and then 
carry the cargo on to its place of destination ; and if the 
owner of the cargo insists on receiving it short of the port 
of destination, he must pay the full freight^ So too, in 
the case of a blockade, or hostile investment of the 
port of departure^ after the voyage has actually com- 
menced, the contract of af&eightment is not dissolved. 
The master may retain the goods until he can prosecute 
the voyage with safety ; and he is not bound to sur- 
render them to the proprietor, unless he is tendered his 
full freight.^ The reason in both these cases is, that the 
impediment is temporary, and does not break up the 
voyage by rendering the performance of the contract im- 
possible. If, however, the cargo be of such a perishable 
nature, that it will not endure the delay of the embargo 
or blockade at the port of departure. Sir William Scott 



of cases where the whole freight is held to be due — cases of capture by 
an enemy — upon the peculiar principles of prize law, acting on the maxim 
that capture is ddivery. See The Race-Horse, 3 Rob. Adm. R. 101. The 
Martha^ 3 Ibid. 106. The Hoffrung, 6 Ibid. 231. See also an analysis of 
these cases and their bearing on the ordinary cases of claim for full freight, 
in The Nathaniel Hooper , ubi supra. 

" Hadley V. Clarke, 8 T. R. 259. M Bride v. Mar. Ins, Co,, 5 Johns. R. 
308. Baylies y. Fettyplace, 7 Mass. R. 325. 

• Palmer r. LoriUard, 1 6 Johns. R. 348. V Ord. de la Marine, liv. 3, tit 3, 
art 15, and Valio, Comm. tome i, 656, 657. Pothier, Charte-Partie,n, 69, 
100, 101. 
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has held that no freight is due, as it is then impossible 
to fulfil the contract.* The French writers on maritime 
law lay down the same principle.* But if the voyage 
be broken up, after its commencement, by war, or inter- 
diction of commerce with the place of destination^ the 
contract is dissolved, and no freight is earned.^ 

Such are the principles which govern the right to 
demand a full freight. What, then, are the cases in 
which a pro rata^ or proportional freight may be de- 
manded ? The general principle of the maritime law is, 
that the contract for the conveyance of merchandise on 
a voyage, is in its nature an entire contract, and unless 
it be completely performed by the delivery of the goods 
at the place of destination, no freight is due ; for a partial 
conveyance is not within the terms or the intent of the 
contract.* Thus, we have already seen, that where the 
ship becomes innavigable, the master is bound to repair 
it, or to procure another vessel, the freighter being bound 

* The Isabella, 4 Rob. Adm. R. 77. 

 Valin, Comrn. tome, i, p. 628. Pothier Charte^Partie, n. 102. 

' Scott V. Liiby, 2 Johns. R. 336. The Hiram, 3 Rob. Adm. R. 180. 
lAddard v. Lopes, 10 East's R. 526. The French rule is different. By the 
Ordinance, liv. 3, tit. 3, art. 15, it is provided that where, after the voyage 
is commenced, commerce is prohibited by war or otherwise, with the coun- 
try to which the vessel is destined, and the ship is obliged to return with 
the cargo, the outward freight is still due. But if the execution of the con- 
tract is only retarded, the parties by the same law were to wait until the 
obstacle is removed. As, if the port to which the vessel is destined be only 
closed, by an order of the prince, or by a blockade, or the vessel be arrested 
by a vis major, both parties are bound to wait for the removal of the impedi- 
ment, without damage on either side. VOrd de la Marine, liv. 3, tit. 1, 
art. 8. Valin, Comm. tome i, 617. Pothier, Charte^Partie, n. 101. 

* The Ship Nathaniel Hooper, 3 Sumner*s R. Post et aL v. Robertson^ 
1 Johns. R. 24. Caze v. Baltimore Ins. Co., 7 Cranch's R. 358. Cook v. 
Jennings, 7 T. R. 381. Abbot on Shipping, part 3, ch. 7, sec. 1, p. 273. 
3 Kent's Comm. Lect. 47, p. 228. 
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to wait a reasonable time for this purpose : ^ and this is 
necessary to entitle the master to any freight.* But if 
the ship is forced into an intermediate port, and is unable 
to prosecute the voyage, and the owner' of the goods 
voluntarily accepts them, or insists on their being deliv- 
ed up to him, the law implies a new contract, viz. — to 
pay freight in the proportion of the voyage performed.^ 

The master may hypothecate the freight by a bottomry 
bond, under the same circumstances of necessity in 
which he is allowed to give that security on the ship 
itself.^ Together with the ship, it is. to be hypothecated 
before the cargo : for the master is not authorized to touch 
the cargo, unless he cannot obtain the necessary supplies, 
upon the credit of the ship and freight. And it seems 
that if the freight happened to be omitted in the literal 
terms of the bond, it would still be liable, when the bond 
comes to be enforced, to the extent of its amount, al« 



^ Ante, Part IQ, ch. 2. 

' Luke y. Li/de, 2 Barr. 889. ScMefflin y. N, York Exchg. Ins. Co., 9 
Johns. R. 21. Searle y. ScoveU, 4 Johns. Ch. R. 218. Clark v. Mass. F. 
4* Mar. Ins. Co., 2 Pick. R. 104. Hunter y. Prinsep, 10 East's R. 394. 
Mumford v. Com. Ins, Co., 5 Johns. R. 262. Saltus v. Ocean Ins. Co., 12 
Johns. R. 112. Treadwell y. Union Ins. Co., 6 Cowen's R. 270. The Ship 
Nathaniel Hooper, 3 Sumner's R. 542. 

' Laws of Oleron, art. 4, Pardessus 1 , 325. L Ord de la Marine, li'y. 3, tit. 
3, art. 21, 22. Luke y. Lyde, 2 Burr. 883. Cooke y. Jennings, 7 T. R. 381. 
Hunter y. Prinsep^ 10 East's R. 378. Liddard v. Lopes, 10 Ibid. 526. Rob- 
inson y. Aiar. Ins. Co., 2 Johns. R. 323. Caze y. Baltimore Ins. Co., 7 
Cranch's R. 358. The Ship Nathaniel Hooper, 3 Sumner's R. 542. Coffin y. 
Storer, 5 Mass. R. 252. Dorr y. New Eng. Mar. Ins. Co., 4 Mass. R. 221. 
Portland y. Stuths, 6 Mass. R. 420. Griggs y. Austin, 3 Pick. R. 20. 

« The Packet, 3 Mason's R. 255. The Zephyr, Ibid. 341. Murray y. 
Lazarus, 1 Paine's R. 572. The Gratitudine, 3 Rob. Adm. R. 240. The 
Nelson, 1 Hagg. Adm. R. 169. The Augusta, 1 Dods. Adm. R. 283. The 
Jacob, 4 Rob. Adm. R. 94. As to the ship, see ante p. 176, et seq. 
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though the cargo alone had been made immediately 
answerable to the foreign lender, who has nothing to do 
with averages of any kind.' 

Where freight is pledged in a bottomry bond, it means 
the freight of the whole voyage, and not the freight of 
that part of the voyage miperformed at the time of giving 
the bottomry bond.' So too, it seems that freight made 
in a subsequent voyage may be pursued, if the owner has 
appropriated the freight of the first voyage, before the 
bottomry bond holder could reach it ; the court of Ad* 
mirally exercising its equity jurisdiction for this purpose.' 
And where the freight to be made on a voyage is pledged 
in a bottomry bond, the freight earned from sub-shippers 
of goods, by permission of the charterers of the whole 
ship, is liable as against them, in payment of .the bond 
given at the port of the charterers, for advances made 
subsequently to the charter-party.^ 

The master's lien on the freight for his wages, ad- 
vances and expenses will be considered in the next 
chapter. 



^ The Gratitudine, 3 Rob. Adm. R. 240. 
' The Zephyr, 3 Mason's R. 341. 
* The Jacob, 4 Rob. Adm. R. 245. 
« 7^ Eliza, 3 Hagg. Adm. R. 87. 



CHAPTER IV. 

OF THE master's WAGES, DISBURSEMENTS AND AD- 
VANCES. 

As the law has distinguished the case of the master from 
that of all the other mariners, in respect to his wages, 
and as in the course of his agency the ship-owner often 
becomes indebted to him for advances made or liabili- 
ties incurred on account of the ship, it is proper to treat 
of these topics separately from the general case of the 
mariner. And first 

As to his wages. The master is ordinarily hired by 
signing the shipping articles, which contain his contract 
in respect to wages and the voyage, as well as that of 
the other seamen. The hiring may however be by any 
other writing, or by parol.^ But when a rate of wages 
is specified in the articles against the name of the master, 
they are prima facie evidence of his contract, and are as 
much to be resorted to in any controversy between him 
and his owner, as between the owner and the seamen 
generally*^ 



1 JUbore y. JoneSf 15 Mass. R. 424. 

' WUlard r. Dorr, 3 Mason's E. 168. The articles may be oonCroTerted 
by offering erideaee of firaod, mistake, or interpolation. But in the absence 
of sQch cTidenee, they are presumed to be as well known to the owner as 
the matter. Ibid. 
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By the law of England, and of this country, the mas- 
ter has no lien on the ship for his wages. The reason 
laid down in the books of the common law is, that al- 
though mariners are supposed to contract on the credit 
of the ship, the master's contract is altogether of a per- 
sonal nature, on the credit of his owner.^ But this, as 
was observed by one of our learned Admiralty judges, is 
little more than another form of stating the same fact.^ 
If there is any reason for the distinction thus made be- 
tween the master and the other mariners, all of whom 
render the same kind of service, it must be founded 
purely in considerations of policy. The reason that the 
master's contract is made by personal treaty with the 
owner, while that of the seamen is made with the mas- 
ter, on the credit of the ship, does not satisfy all cases. 
The sailor's contract may be made personally with the 
owner, and yet his lien, given him by the policy of the 
law, could not be questioned. So on the other hand, a 
party may become master, in a remote part of the world, 
and perform all the duties of the office and be entitled to 
a quantum meruit for his services, by nothing more than 
an implied contract with the owner, and still have no lien 
for his services as master.^ 

There is no reason, in principle, why the master should 
not have a lien on the ship for his wages, apart from con- 
siderations of policy. His contract is for a maritime ser- 
vice ; it is of the same general nature, to a certain extent, 
as that of the other mariners, though it embraces other 

* 12 Mod. R. 405. See also Read y. duqmum, 2 Sh. 937. Ragg y . Xing, 
Ibid. 858. Clay r. Sudgrave, Sslli. d3. 1 Ld. Raym. 576. Garth. 518. 

• Ware's R. p. 161. 

^ The Favariie, 2 Rob. Adm. R. 192. The George, 1 Samner's R. 151. 
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and further duties. Moreover, his case is not univer- 
sally made an exception by the general maritime law.^ 
But it has been uniformly held in England that he 
has no lien on the ship for his wages,' and the rule 
has always been followed and acquiesced in, in this coun- 
try.^ Mr. Chancellor Kent says, that the rule has its 
foundation in policy, and the benefit of navigation ; and 
that it would be a great inconvenience, if, on the change 
of a captain for misbehaviour, or any other reason, he 
would be entitled to keep possession of the ship until he 
was paid, or to enfore the lien while abroad, and compel 
a sacrifice of the ship.* 

The next question that arises is, whether the master 
has any lien on the^e^^, for his wages. The English 
authorities, before cited, which deny his lien on the ship, 
also deny it upon the freight.^ In this country, this 
direct question has been adjudicated in two cases only, 
that I am aware of. Most of the cases in which the 
master's Hen on freight, for advances made or liabilitieiSi 
incurred by him in the course of the voyage, is considered, 
do not include his wages, expressly.* But in IngersoU v. 

^ L'Ord. de la Marine^ liv. 3, tit. 4, art. 8, 21. Code de Commerce^ art. 
259,272. 

' See the earlier cases cited ante, p. 252, n. 1. Also Wilkins t. CarnUchael, 
Dottgl. R. 101. Hu^ey v. Christie, 9 East's R. 426. Smith v. Plumrner, 1 
B. and A. 575. Atldnsan y, Cotesworih, 5 D. and R. 552. The Favorite, 2 
Rob. Adm. R. 192. 

• The Ship Packet, 3 Mason's R. 255. ' Wmard v. Dorr, 3 Ibid. 91, 161. 
The Steamboat Orleans, 11 Feters's S. C. R. 175. The Ship Grand Turk, 
1 Paine's R. 73. Fisher y. Willing, 8 Serg. and R. 118. Drinkwater v. 
The Spartan, Ware's R. 149. 

^ 3 Kent's Com. p. 166, edit. 1840. 

* Ante, p. 252, note 1, and note 2 of this page. 

' The Ship Packet, 3 Mason's R. 255. Lane ▼. Penniman, 4 Mass. R. 
92. Lewis ▼. Hdncocckf 11 Ibid. 72. Cowing y. Snow, 11 Ibid. 415. 
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Van Bokkelirij the Supreme Court of New York included 
the wages of the master among the items for which he 
was held to have a lien on the freight.^ But this, as to 
tLe wages, was overruled in the Court of Errors.^ Judge 
Ware, in the District Court for Maine, has supported the 
lien on freight, for wages. He puts it on the ground of 
analogy with his lien on the freight for advances, which 
the prior cases had settled. ^^ Why does not," he asks, 
^< his prior right for his wages rest on as good ground as 
for his liabilities or disbursements ? The money is as 
much due to him in one case as the other, and the credit 
has in each grown out of the same service, a service 
which has contributed to create the fund against which 
his claim is made. His wages are as much a charge on 
the earnings of the ship as those of the seamen, or as the 
advances which he makes for incidental expenses." ^ 

This reasoning seems to be just. But ttie question 
may be considered as one that remains to be definitely 
settled in this country. 

The master's remedy for bis wages against the owner 

Shaw T. GooUngy 7 New Hamp. R. 19. Mlwardr. HaUet^ 2 Caine's R. 77. 

* IngersoU t. Van Bokkdin^ 7 Cowen's R. 670. 

• 5 WendelPa R. 314. 

' Drinkwater y. The Spartan, Ware's R. 163. In this case, the charter- 
ers, who were owners for the voyage, and hired the master, had failed 
before the termination of the voyage, and transferred all their property to 
assignees to pay their creditors, including the cargo belonging to them- 
selves on board the ship, and it appeared that the freight due on the mer- 
chandise taken on freight was exhausted by prior claims, the seamen hav- 
ing enforced their lien upon it by a previous libel. This brought up the 
question, whether the master's lien for his wages extended to the merchan- 
dise of the owners, which he had brought home. The court put the deci- 
sion on the peculiar facts of the case, which clearly gave an equitable lien ; 
and sitting in a court bound to decide ex aqua et hono^ the learned judge 
decreed in favor of the lien. 
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personally is the same as that of the other mariners ; and 
the question of who is to be considered as owner, and 
the other general principles of personal remedy for the 
mariner, will be treated of in a subsequent part of this 
work. 

The Circuit Court for Massachusetts District have 
held that the master is entitled to his wages in case of 
capture, up to the time of condemnation, if he remains 
by the ship, to attend to the interests of alt concerned in 
her, and that such wages are ultimately to be borne as 
general average, by all the parties in interest ; that his 
duties do not entirely cease even with condemnation ; if 
he deems an appeal expedient, he is bound to enter it, 
and may remain for that purpose, and is entitled to com- 
pensation for his services.^ 

As to his advances made and liabilities incurred for 
the ship, during the voyage, the English authorities at 
common law, with considerable uniformity, deny the 
master any lien upon either the ship, freight, or cargo.* 
At the same time the leaning of the Courts of Equity 
seems to be in £a»GT of the lien, at least upon the 
freight.' 

The Supreme Court of Massachusetts have affirmed 
the master's lien on the freight, for the purpose of cover^ 
ing all necessary disbursements made by him, or respon-* 

' WiBard v. Dorr^ 3 Mason's R. 161. See also Moore v. Jbnej, 15 
Mass. R. 424. 

' WUkins y. Carmichaelf Bougl. R. 101. Hussey v. Christie, 9 East's R. 
436. Smith t. Phtmmerf 1 B. and A. 575. Atkinson r. Cotesworth, 5 D. 
and R. 552. 

> ffuit^ V. ChnstU, 13 Yes. jr. 594» JBs parte Balkett, 3 Yes. and 
Beames, 134. Piersan r. Robinsan, Z SwansV &• 13^i note. 
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sibilities incurred, on account of the ship.^ ^^ He may 
be understood," they say, ^^ as against the owner himself, 
to have the same right in the freight money, which a 
factor or consignee has in the goods of the principal or 
consignor, for whom money has been advanced, or any 
liabilities have been incurred, in consequence of the em- 
ployment or consignment. The master of a vessel in a 
foreign port, and at home after a voyage performed, has 
many liabilities from which he may have cause to protect 
himself, by insisting on his right to collect the freight 
money ; and he is to be considered as having an implied 
promise from the freighters to pay it to him." ^ 

The Supreme Court of New York sanctioned the same 
principle, in a case where the consignee had paid over 
the freight to the ship-owner, and the master recovered in 
an action of trover the amount of his advances, or liabili- 
ties, against the party with whom he (the master) had 
deposited the goods to be kept for him, but who had de- 
livered them over to the consignee by direction of the 
ship-owner.' 

In the Admiralty Courts, Judge Peters, in the District 
Court for Pennsylvania, held that the master's disburse- 
ments abroad were a lien on the proceeds of the ship 
in court.* The Circuit Court of the United States 
for Massachusetts District, held in the case of The 



^ Lane ▼. Penninum^ 4 Mass. R. 92. Lewis v. Hancock^ 11 Ibid. 73. 
Cowing y. Snow^ II Ibid. 415. Goodrich v. Lord, 10 Ibid. 487. 

* Lewis y. Hancock, supra. 

' Ingersoll y. Van Bokkelin, 7 Cow. R. 670. S. C. 5 Wendell's R. 314. 
See also Shaw y. Ooohng, 7 New Hamp. R. 19. 

* Gardner y. Ship New Jersey, 1 Fetera's Adm. R« 227. See also 
Bulgin y. Sloop Rainbow, Bee's R. 116. 
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i^p Packetj that the master had a lien on the freight 
for all advances made by him on account of the ship, and 
that he might intercept it, when earned, to reimburse 
himself. The court noticed the doctrine of the maritime 
law of foreign countries, giving a lien on the ship for such 
advances, and said there was muck reason for upholding 
it.^ Judge Ware proceeded upon the same doctrine, as 
to the freight, in Drinkwater v. 7%e Spartan.^ 

Whatever uncertainty there may be respecting the 
master's right to intercept the freight, as against his 
owner, there is no doubt of his right to retain it, when 
once received by him, to reimburse himself as a general 
creditor of the owner, either against the owner himself, 
or his assignee, where the assignment has not been made 
until after the freight is earned and received by him and 
due notice of his claim has been given.^ Indeed, the 
case of Drinkwater v. 7%6 Spartan goes much further 
than this, inasmuch as the freight had not been earned, 
but the vessel was at sea, when the assignment was 
made. 

The rights of the master, as against his owner, in re- 
spect to the topics above considered, remain for further 
elucidation than they have yet received. We have seen, 
in a former chapter, the tendency to the doctrine that if 
the master has funds of his own, or can procure them on 
his own credit, he is bound to apply them to the ship's 
necessities, before he can resort to hypothecation of the 



* 3 Ma80Q*8 R. 255. 

' Ware's R. 163. See also The Ship Grand Turk, 1 Faine's R. 76u 

' Hodgson V. Butts, 3 Cranch's R. 140. 
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ship itself.^ If this doctrine is to be considered as finally 
established in the maritime law — and it is certainly as- 
serted with an imposing weight of authority — it should 
seem to rest on the ground that the master has a lien on 
the ship and freight for this application of his own money 
or credit to the ship's necessities. Upon what principle, 
drawn from his contract merely, can it be made his duty 
to apply his own money, or goods, or credit, to the wants 
of the owner, if this security is denied to him ? A very 
accurate foreign writer states the substance of the agree* 
ment between the master and owner to be to this effect : 
that the latter will faithfully discharge every duty incum- 
bent on him, and render a satisfactory account of all his 
transactions ; that he shall receive a stipulated sum as 
wages ; and shall be secured in all his advances, that do 
not exceed the value of the vessel, or are authorized by 
the owner.' It is true, that the maritime law throws 
upon the master a peculiar agency ; that it constantly 
requires his best exertions for the interests of the owner ; 
that his duties are not limited to the mere navigation of 
the vessel from port to port, but he may in some cases 
be required to act in the same manner and extent, as the 
prudent owner himself would do, if present. In all this, 
however, he is dealing with and for the benefit of the 
property of another. If he benefits and saves that pro- 
perty, by application of his own funds ; if he contributes 
by his own property to give value to and to bring safely 
home, a vessel, which otherwise would not return to the 
owner's hands, there arises in equity a clear lien, in his 

* Ante, Part III, ch. 1, pp. 176, 182. 

' Jacobsen*s Sea Laws, by Frick, B. 2, ck. 1, p. 87. 
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favor, upon the yessel, or its earnings, which he has thus 
secured ; and there does not seem to be any good reason 
why this lien should not be recognised, at law, as the 
correlative and consideration of his asserted duty so to 
apply his own property.^ 



^ See The Ship Packet^ 3 Mason's B. 255, where the master's duty was 
put upon this ground. 
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OF THE EARNING AND PAYMENT OF 

WAGES. 



CHAPTER h 



OF THE TIME WITHIN WHICH PAYMENT OF WAGES MAY 

BE DEMANDED AND ENFORCED. 

It is the general rule of the maritime law, that the wages 
for the whole voyage are not due and payable, until the 
voyage is terminated and the cargo is unlivered. We 
have already seen that it is, in general, the duty of the 
officers and crew to remain by the ship until the cargo is 
discharged ; ^ and the reason why the wages are not pay- 
able until the discharge of the cargo is complete, is both be- 
cause it is part of the contract that the mariner shall assist 
in the unlading, and in order that the merchant inay have 
opportunity to demand the freight, the fund out of which 
the wages are ordinarily to be paid, and to see whether 
any deductions are to be made from the wages on account 
of embezzlement or other injury to the cargo* But in 
most countries there are positive regulations upon the 
subject ; and in this country, by Act of Congress, it is pro- 
vided that, as soon as the voyage is ended, and the cargo 
or ballast fully discharged at the last port of delivery, 
every seaman or mariner shall be entitled to the wages 
which shall be then due according to his contract, and if 
not paid within ten days after such discharge, the sea- 

^ Ante^ Part II, ch. 4, p« 137— Ua 
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man or mariner is entitled to Admiralty process against 
the vessel.^ 

^ Act U. S. 20th July, 1790, ch. 29, sec. 6. " That ererj seaman or mari- 
ner shall be entitled to demand and receire, from the master or com« 
mander of the ship or ressel to which they belong, one third part of the 
wages which shall be dae to him, at every port where such ship or ressel 
shall unlade and deliver her cargo before the voyage be ended, unless the 
contrary be expressly stipulated in the contract : and as soon as the voyage 
is ended, and the cargo or ballast be fully discharged at the last'port of de- 
livery, every seaman or mariner shall be entitled to the wages which shall 
be then due according to his contract : and if such wages shall not be paid 
within ten days after such discharge, or if any dispute shaU arise between 
the master and seamen or mariners, touching the said wages, it shall be 
lawful for the judge of the district where the said ship or vessel shall be, 
or in case his residence be more than three miles from the place, or of his 
absence from the place of his residence, then, for any judge or justice of 
the peace, to summon the master of such ship or vessel to appear before 
him, to show cause why process should not issue against such ship or ves- 
sel, her tackle, furniture, and apparel, according to the course of admiralty 
courts, to answer for the said wages : and if the master shall neglect to 
appear, or appearing, shall not show that the wag^s are paid, or otherwise 
satisfied or forfeited, and if the matter in dispute shall not be forthwith set- 
tled, in such case the judge or justice shall certify to the clerk of the court 
of the district, that there is sufficient cause of complaint whereon to found 
admiralty process, and thereupon the clerk of such court shall issue pro- 
cess against the said ship or vessel, and the suit shall be proceeded on in 
the said court, and final judgment be given according to the course of ad- 
miralty courts in such cases used ; and in such suit all the seamen or mari- 
ners (having cause of complaint of the like kind against the same ship or 
vessel) shall be joined as complainants ; and it shall be incumbent on the 
master or commander to produce the contract and log-book, if required, to 
ascertain any matters in dispute ; otherwise, the complainants shall be per- 
mitted to state the contents thereof, and the proof of the contrary shall lie 
on the master or commander ; but nothing herein contained shall prevent 
any seaman or mariner from having or maintaining any action at common 
law, for the recovery of his wages, or from immediate process out of any 
court having admiralty jurisdiction, wherever any ship or vessel may be 
found, in case she shall have left the port of delivery where her voyage 
ended, before payment of the wages, or in case she shall be about to pro- 
ceed to sea before the end of the ten days next after the delivery of her 
cargo or ballast." 
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The statute is obscure,* and the necessity of a judicial 
construction was obvious from the first. Soon after the 
passage of the Act, Judge Peters, of the District Court of 
Pennsylvania, gave it the following construction. It ap- 
peared to him unwarrantable to contend that the ten 
days should run from the time of the discharge of the 
cargo; that the discharge of the cargo or ballast was 
coupled with the end of the voyage in the law, not as 
part of the contract, or to fix the time from whence the 
ten days are to be computed, but because it is a neces- 
sary step to enable the merchant to demand his freight ; 
and that it is not to be supposed that the Act means to 
fix two periods from which one term of ten days is to 
run. A reasonable construction is therefore to be given 
to it, and he allowed at the least ten days from the end 
of the voyage, and at the most fifteen working days to 
unlade.' 

In the District Court of Massachusetts, Judge Davis, 

more recently, adopted a similar construction. He held 

that the ten days ordinarily began to run from the period 

when the cargo actually was or might be discharged ; 

and that the voyage was then properly ended. But in 

cases where the crew were discharged upon arrival in port, 

and were not retained for the purpose of discharging the 

cargo, (as is the common practice,) he thought the ten 
» 

^ In England, by Act of Parliament, two days, in coasting voyages, from 
the termination of the agreement, or from the time when the mariner re- 
ceives his discharge, whichever shall first happen, and in other voyages, three 
days after the cargo shall have been delivered, and ten days after the mari- 
ner receives his discharge, whichever shall first happen^ are the times when 
the wages are demandable. Act 5 and 6 Wm. IV. ch. 19, sec. 11 and 13. 

• Edwards v. The Susan, 1 Peters's Adm. R. 165. Thompson v. The 
Philadelphia, Ibid. 210. Hastings v. The Happy Return, 2 Ibid. 253. 

34 
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days began to run from the time of the discharge of the 
crew ; and that the day of the discharge should not be 
included in the ten days.^ 

Still more recently, the subject was fully examined by 
Judge Ware, of the District Court of Maine. He held 
that the ten days begin to run from the day when the 
wages are completely earned. If by the terms of the 
contract, or the usage of the place, the seamen are bound 
to remain in the vessel, and assist in unlading the cargo, 
then on common principles they will not be entitled to 
their wages until the cargo is discharged. It is the gene- 
ral rule of the maritime law that the seamen are bound to 
wait the unlivery of the cargo, in the absence of any 
usage or particular contract. But if by the terms of the 
contract or the usage of the port, the term of service and 
with it the wages terminate when the vessel is safely 
moored, and before the unlading; or if they are dis- 
charged and other persons employed to unlade, then the 
ten days are to be computed from the arrival of the ship, 
or from the discharge of the mariner.^ 

Ordinarily, therefore, the mariner is entitled to his wages 
as soon as he is voluntarily discharged from the vessel; and 
if they are not paid within ten days after his discharge, 
he may have process from a Court of Admiralty against 
the vessel. But if he be not discharged, and if the 
owner or master require that he should assist in un- 
lading, a period of fifteen days has been adopted by the 
courts, as a reasonable time for the unlading, and the 



' Holmes v. Bradshaw, cited in Story's Notes to Abbot on Shipping, 
p. 456. 
' The Mary, Ware's R. 454. 
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ten days are to be computed from the expiration of that 
time.* 

The statute does not prevent the filing of a libel in the 
Court of Admiralty, previous to the expiration of the ten 
days, but the issuing of process against the vessel ; so 
that the question, when raised, depends on the date and 
issuing of the warrant of arrest, and not of the filing of 
the libeL^ There is also an express exception, by which 
immediate process may be issued against the vessel, 
wherever she may be found, in case she shall have left 
the port of delivery where the voyage ended, before pay- 
ment of the wages, or in case she shall be about to pro- 
ceed to sea before, the end of the ten days next after the 
delivery of her cargo, or ballast. 

By the general maritime law, wages are earned at every 
port of delivery during the voyage ; ^ but it has been the poli- 
cy of most nations to restrict the payment of the full wages, 
until the ship returns home, unless she be lost, or detained, 
in order to prevent desertions.* By our law, one third only 
of the wages earned can be demanded by the mariner at 
any port of delivery, during the voyage, unless it has 
been otherwise expressly stipulated in the contract.^ 
If the ship be lost, or captured, whatever wages were 

* Holmes v. Bradshaw^ per Davis J. cited in Story's Notes to Abbot, p. 456. 
Edwards v. The Sttsan^ I Peters's Adm. R. 166. Thompson v. The Philo' 
delphia, Ibid« 210. Hasiings v. The Happy Return, 2 Ibid. 253. 

• TA« Afa»y, Ware's R. 454. 

' The Juliana^ 2 Dods. Adm. R. 504; and the port of destination is for 
this purpose a port of delivery, where the ship goes in ballast for a cargo. 
Giles V. The Cynthia, 1 Peters' Adm. R. 207. The Two Catharines, 2 Ma- 
son's R. 319. Blanchard v. Bueknatn, 3 Greenl. R. 1. 

* Laws of Oleron, art 19. Pothier, Louages Mar.u. 211, 212, 213. Ab- 
bot on Ship. p. 453, part 4, ch. 2. 

• Act U. S. 20 July, 1790, ch. 29, sec. 6. 
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earned up to the last port of delivery are recoverable by 
the mariner on his return home ;^ and the clause in the 
act ^^ unless the contrary be expressly stipulated in the 
contract," is intended to provide only for a stipulation in 
the contract as to the time and /^/oce of payment, and not 
to put at hazard, by any stipulation, the wages actually 
earned at a port of delivery, by making the payment con- 
tingent upon the arrival of the ship at the home port.^ 
The entire clause in the act applies, also, to cases where 
the voyage is continued. If the ship is sold abroad, or 
the seamen are discharged by their own consent, the 
whole wages due at the time may be demanded, and 
three months' wages in addition are to be paid by the 
master, to the consul, two thirds to be paid by him to 
the seamen, and one third retained to the use of the 
United States-^ 

We have now to inquire, how long, after wages be- 
come due, they may be sued for, by a mariner. In the 
courts of common law, the rules of the common law 
apply to the contracts of seamen, as to all other con-r 
tracts, and wages are not recoverable, if they have been 
due more than six years, unless the party entitled to sue 
were under the disability provided for in the statute of 
limitations, by which the court is governed. And in 
England, the statute of limitations of 4 Anne, ch. 16, 
sec. 17, applies to suits in the Admiralty. But in our 
Admiralty Courts, there are no other limitations than 

" Giles V. The Cynthia, 1 Petera's Adm. R. 209. Johnson v. The Wal- 
terstorf, Ibid. 215. Blanchard t. Bucknam, 3 Greenl. R. 1. 

• Johnson v. The Walterstorf, 1 Peters's Adm. R. 215. 

' Act U. S. 28 Feb. 1803, ch. 62, sec. 3.— As to the right of seamen to 
sue in foreign courts, see post 
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• 

those which Courts of Equity prescribe to themselves in 
the maintenance of suits. This question was examined 
with much care by . Mr, Justice Story, many years ago, 
and it was held by him that neither the statute of 21 
Jac. 1, ch. 16, nor the Massachusetts statute of limita- 
tions, which is substantially a copy of the former, ap- 
plied to suits in the Admiralty, and that the act of 4 
Anne included only the High Court of Admiralty in 
England, and was never adopted in any of the colo- 
nies ; though if it had been, it could not now govern the 
Admiralty Courts of the United States, which possess 
general admiralty and maritime jurisdiction, under the 
constitution. The act of the United States regulating 
suits for mariners' wages contains no limitations as to the 
time within which such suits shall be brought. In the 
exercise of their jurisdiction, therefore, our Courts of Ad- 
miralty are governed by the general principles of such 
tribunals.^ Those principles are to refuse aid in favor of 
stale and dormant claims, where the party has not been 
vigilant in asserting them ; to follow the analogy of the 
rules prescribed to courts of common law, unless under 
special circumstances, constituting a just exception, which 
free the case from the imputation of staleness.^ 

It would indeed be unfortunate, if the Admiralty ju- 
risdiction were ever to be trammeled with any limita- 
tions to the claims of seamen, other than those which 
Courts of Equity prescribe to themselves. Wages are 
dependent on the earning of freight, and the payment is 

I Brown t. Jcnes^ 2 Gallison's B. 48L WtHard v. DofTf 3 Mason's R. 
91, 161. 

* Ibid. The Sarah Ann, 2 Sunmer's R. 206. Pitman y. Hooper, 3 Ibid. 
286. See also The Mentor, 1 Rob. Adm. R. 180. The Rebecca, 5 Ibid. 102. 



270 LIMITATIONS IN THE ADMIRALT7. 

 

sometimes suspended , to await an indemnity from a 
foreign government ; and at other times, in cases of in- 
solvency, the only reliance for the mariner is upon the 
ship which may have passed into other hands, and may 
remain beyond his reach, long after a particular term of 
time has closed upon his just demand. 



CHAPTER II. 

OF WAGES AS AFFECTED BY VARIOUS INTERRUPTIONS 

OF THE VOYAGE. 

The voyage being ended, the title of the mariner to 
the fruits of his toil becomes complete. But there is a 
maxim, which has had great currency in English and 
American jurisprudence, that " Freight is the mother of 
wages ;" a formula that should be carefully scrutinized 
in its application. It is true in the inclusive, though not 
in the exclusive sense ; for although it is true, that where 
freight is made wages are due, yet it does not always 
follow that if there be actually no freight, there can be 
no wages.^ In the application of this rule, a distinction 
is to be made between those accidents by which the 
voyage is interrupted and the freight lost, without the 
fault of the owner, or master, and other causes arising 



* Thus it is said, that if a vessel be sent oat on a seeking Toyage, and 
obtains nothing, the mariner is yet entitled to his wages, if she arrives home 
in safety, for by his contract he has a lien on the vessel. The Lady Duf 
hamf 3 Hagg. Adm. R. 202. So too, where the loss of freight is occasioned 
by a seizure for illegal trading, of which the crew are innocent, the wages 
are not only not forfeited with the vessel, but the mariners are not barred 
of their action against the owners. The Malta^ 2 Hagg. Adm. R. 15S. 
These and the like cases show the necessity of dealing cautiously with such 
a maxim as that quoted in the text. 
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from the acts of the owner or master.^ This distinction 
therefore establishes several clear exceptions from the 
rule. If the voyage or freight be lost by the negligence, 
fraud, or misconduct of the owner or master, or volunta- 
rily abandoned by them ; if the owner have contracted 
for freight upon terms or contingencies differing from the 
general rules of the maritime law ; or if he have char- 
tered his ship to take a freight at a foreign port, and 
none is to be earned on the outward voyage, in all these 
cases, the mariner is entitled to wages, notwithstanding 
no freight has accrued.* The doctrine of the connection 
between freight and wages has lately been thoroughly 
reviewed by Mr. Justice Story in an elaborate judgment, 
in which he states a far more accurate general formula 
than the usual one ; that where freight is, or might be 
earned, wages are due for the full period of employment 
in the ship's service, whether the freight is actually re- 
ceived by the owner or not ; and that no private con- 
tract between the owner and the shipper, with regard to 
freight, can affect the right to wages.' 

] The Malta, 2 Hagg. Adm. R. 162. VOrd. de la Marine^ lir. 3. tit. 4, 
art 3, 4. Valin, Comm. tome i, p. 686. Pothier, Louages Afar. n. 199, 
200, 201. Abbot on Shipping, part 4, ch. 2, sec. 4, 5, 6. 

" The Saratoga, 2 Gallis. R. 175. Wolfr. The Orfcr, 2 Peters's Adm.R. 
261. Hoyt Y. Wildfire, 3 Johns. R. 518. Emerson v. Rowland, 1 Mason's R« 
45. TAe Ml/to, 2 Hagg. Adm. R. 162. Gi/a v. 7^ C^nf Aid, 1 Peters's Adm. 
R. 207. The Two Catharines, 2 Mason's R. 319. Blanchard t. Bueknam^ 
3 Greenl. R. 1. The Juliana, 2 Dods. Adm. R. 501. Van Beuren v. Wilson^ 
9 Cowen's R. 158. So too in cases of shipwreck, where parts of the ves- 
sel are saved by the crew, they have a lien for their wages on what is 
saved. But this is sometimes deemed to be a claim in the nature of 
salvage. 

' Pitman v. Hooper, 3 Sumner's R. 50, 286. So too, The Consolato^ 
after various provisions directing the wages to be paid out of freight. 
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These priDciples are now to be applied to the differ- 
ent cases of a loss of the vessel at different periods of 
the round voyage ; as firsts on the outward voyage ; 
secondly^ on the homeward voyage ; thirdly^ where the 
loss takes place between intermediate ports. 

1. Where the vessel is lost on the outward voyage. 
The contract of the mariner is, as we have seen, an en- 
tire contract for the voyage, and, unlike most contracts 
for the hire of services, the wages are made dependent 
on the successful issue of the enterprise, for reasons of 
policy, in order that the mariner's reward may be bound 
up in the safety of the vessel and cargo, so that motive to 
exertion may be drawn in part from his own interest.^ 
The owner of the vessel is therefore absolved from the 
payment of wages by the total loss of the ship, however 
long the mariners may have been in his employment pre- 
vious to such loss ; and this rule of the entirety of the 
contract is only so far modified by the equitable inter- 
vention of another principle, as to give the mariner wages 
when and as long as the vessel has or might have earn- 
ed freight.* If therefore the vessel and cargo are lost 
on the outward voyage, before any freight is earned, and 
no part of either are saved by the crew, the wages of the 
seamen are also lost and the original contract therefor 



whether a large or small amount has heen received, declares, " this chapter 
has been made, in order that every master should attend carefully how he 
freights his ship, to whom and with what merchandise ; because whether 
he receives the freight, or does not receive it, the mariners ought to be paid 
their wages.'' Chap. 94, [139]. Fardessus, tome ii, p. 131. 

' Pothier, Louagts Mar. n. 184. 

• Ante, p. 272. 

36 
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18 annulled.^ But the advance wages are not in such 
cases to be returned.' 

The same rule of policy which makes the wages 
dependent on the safety of the vessel and cargo and 
the earning of freight, or the usual opportunity to earn 
it, necessarily excludes the mariner from the benefit of 
insurance, obtained by the owner, or on his own account, 
directly or indirectly. If a loss takes place, a recovery 
therefor by the owner from underwriters does not give 
the seaman a right to recover wages.^ So too, the mari- 
ner cannot procure his wages to be insured, as that would 
entirely abrogate the rule and policy of the law/ 

' VOrd, de la Marine^ Ht. 3; tit. 4, art. 8. Valin, Comm. tome i, p. 701. 
Abbot on Shipping, part 4, ch. 3, sec 1. 3 Kent's Comm. 187. The Ntp^ 
iune, 1 Hagg. Adm. R. 239. Adams y. The Sophioj Gilpin's R. 77. 

' Valin, Comm. tome i, p. 702. Pothier, Louages Mar, n. 184, 185. 
TTte Neptune^ 1 Hagg. Adm. R. 239. In the case of 7^ Mentor^ 4 Mason's 
R. 102, 103, the Court defined advance wages to be, in effect, a sum that ia 
given in part consideration of the contract to go on the voyage, and is not 
affected by any subsequent occurrences, the owner consenting to lose it, if 
the wages subsequently earned do not indemnify him. 

' McQuirk V. The Penelope^ 2 Peters's Adm. R. 276. Perdval v. Hickey^ 
18 Johns. R. 257. Icard v. GauH 11^ Ibid. 279. The Lady Durham, 
8 Hagg. Adm. R. 196. 

* The NeptwUf 1 Hagg. Adm. R. 239. Underwriters become liable for 
wages after an abandonment, not as insurers towards the seamen, but on a 
personal liability as owiiers, which relation they sustain after the aban- 
donment is accepted by them. In a late case in the Circuit Court of the 
United States for Massachusetts, a gtuBre is thrown out by the court, 
whether an insurance by seamen of their shares on a fishing voyage, 
where the shares would be in the nature of wages, though given in liea 
thereof, would be valid. Hancox v. Fishing Ins. Co. (3 Sumner's R. 132, 
141.) I do not see why an insurance by the seaman himself ^ of his share, or 
lay, would not be within the prohibition of the policy which is understood 
to be the foundation of the rule in regard to monthly wages. But these 
shares are assignable, before the vessel sails. The assignee has an insur- 
able interest ; he may procure insurance that shall be unknown to the sea* 
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2L Where the vessel is lost on the homeward voyage. 
The mariner's contract for wages is in most respects an 
entire contract for the round voyage. But if a loss of 
the ship takes place after she has been at one of the out- 
ward ports of destination, the rule that the earning of 
freight for the owner is also the earning of wages for the 
mariner, gives him an election to divide this entire voyage 
into two periods, which the maritime law treats distinctly, 
as the outward and the homeward voyages, in order to 
give efiect to the equitable rule which it has established 
in his favor. When, therefore, the vessel is totally lost 
on the homeward voyage, the inquiry is to be made, 
whether freight was or might have been earned on the 
outward voyage. The requisitions of the law, in favor 
of the mariner, will be satisfied if the freight was, or 
upon the principles of the maritime law, might have 
been earned, on the outward voyage. Thus wages are 
due at the port of delivery of the outward cargo ;* and the 
port of destination is in general to be deemed a port of de- 
livery for the purpose of wages, though the vessel may 
have gone there in ballast^ So too, if there is a special 



man, and in that case one reason of the public policy would be removed, 
which is commonly assigned as an ingredient, that the exertions of the 
mariner are lessened by the knowledge that his wages are insured. Mr. 
Chancellor Kent says that the goods which seamen purchase abroad with 
their wages, do not fall within the prohibition, and that wages already 
earned and due, do not. 3 Comm. p. 269, edit. 1840. 

 Anon. 1 Lord Raym. 639. The Juliana^ 2 Dods. Adm. R. 504. The 
JNeptune, 1 Hagg. Adm. R. 2^2. 

* Abbot on Ship, part 4, ch. 2, sec 4. 3 Kent's Comm. 190. Giles y. 
The Cynthia, 1 Peters's Adm. R. 207. The Two Catharines, 2 Mason's R. 
319. Blanchard r. Buclmam, 3 Green. R. 1. Thompson r. Faussat, 1 
Peters's Circ C. R. 182. Pitman v. Hooper, 3 Sumner's R. 290. 
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contract between the owner and the freighter, varying 
the right to freight from the general law, freight will still 
be deemed to have been earned for the purposes of 
wages.* 

If, therefore, the vessel is lost on the homeward voyage, 
and freight has been, or might have been, by the general 
principles of law, earned to an 'outward port, the wages 
for the outward voyage to that port are deemed to have 
been earned ; and the rule is now firmly established in 
this country, that the outward voyage is to be considered 
as including generally, for the purpose of wages, one 
half of the time spent at such outward port.* Nor is 

* 3 Eent^s Comm. 190, 191. Pitman y. Hooper, 3 Sumner's R. 50, 286. 
Case in 3 Hagg. 

' Pitman y. Hooper, 3 Sumner's R. 2S6. Hooper y. Perley, 11 Mass. R. 
045. Locke y. Swan, 13 Ibid. 76. Swift y. Clarke, 15 Ibid. 173. Moarn 
y. Jones, 15 Ibid. 424. Galloway y. Morris, 3 Yeates's R. 445. Giles r. 
The Cynthia, 1 Peters's Adm. R. 204. The Elizabeth, Peters's Circ. C. R. 
130. The Walterstorff, 1 Peters's Adm. R. 215. Cranmer y. Gemon, 2 
Ibid. 391. Thompson y. Faussatt, 1 Peters's Circ. C. R. 182. J&nes r. 
Smith, 4 Hall's Am. Law Jour. 276. The only case in which this rule 
has been questioned, in this country, is that of Bronde y. Haven, (Gilpin's 
R. 592) ; and this must be considered as outweighed by the numerous deci- 
sions in which it has been supported. See an examination of the authorities 
in Pitman y. Hooper, supra. Upon the theory of the rule, the court in 
this last case said : " It is difficult to lay down any uniyersal rule, ap- 
plicable to all cases, as to when the outward yoyage ends, and the home- 
ward yoyage begins, in respect to seamen's wages. In a just and legal 
sense, the outward yoyage may well be deemed generally to continue as 
to seamen's wages, as long as the seamen are engaged in purposes con- 
nected with the outward yoyage, whether the cargo is discharged or not ; 
and the homeward yoyage to begin, when any acts are done or preparations 
made, haying reference exclusiyely to the homeward voyage. And if there 
be any intermediate time which is not properly referrible to either, that 
may well be treated like an intermediate yoyage in ballast, to be for the 
benefit and purposes of the owner, and for which he ought, therefore, to 
pay the seamen for their services. In ordinary voyages, it is not very 
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there any abatement to be made from the wages, in 
case of the freight being partially lost or diminished by 
maritime accidents or perils. If freight is earned, 
whether it be large or small, the whole wages, which 
are deemed to have been earned, are to be paid without 
deduction*^ 

The wages for the homeward voyage, calculated from 
the expiration of half the time that the ship lay at the 
outward port, are lost by a total loss of the ship and 
freight on the homeward voyage,* and the right to wages, 
thus lost, is, (as we shall see in the course of this chapter,) 
restored only by a restitution of freight to the owner, 
under an indemnity in cases of capture, or by a salvage 



easy to find any such intermediate time, or to measure it with exactness ; 
and in many cases acts are done, and proceedings had simultaneously with 
reference both to the outward and the homeward voyage ; so that it is im- 
practicable to divide the time with perfect accuracy. It was with a view 
to this practical difficulty, that the rule has been established that one half 
of the time during which the vessel is lying in the port, shall be deemed a 
part of the outward voyage, and the other half part of the homeward 
voyage. For the sake of uniformity and certainty, half the time passed in 
port is attributed to each voyage, and it is an apportionment commended 
by the double motive of suppressing litigation upon slight distinctions, and 
of accomplishing the ends of maritime policy, by which the right to 
wages is made in a good degree dependent on the safety and success of the 
voyage." Ibid. 

' Pitman v. Hooper^ 3 Sumner's R. 50. In addition to the authorities 
cited in the learned opinion, in this case, a passage in the Consolato may 
be quoted, which seems to have escaped the attention of the court, but 
which is precisely in point. " If, in any event, the merchants have been 
faithless, or if the merchandise, not being worth the freight due upon it, is 
abandoned for the freight, whether such merchandise is worth the freight 
or not, the seamen ought to have their wages even though it should be 
necessary to sell the ship for a sum less than would be sufficient to pay 
them." Consolato del Mare^ ch. 94, [139]. Pard. tome ii, p. 130. 

* Pitman v. Hooper, 3 Sumner's R. 286. 
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of some part of the ship, or cargo, by the crew, in cases 
of wreck ; unless the loss took place by the fraud or fault 
of the master or owner.^ 

3. Where the vessel is last between intermediate ports. 
The same general rules apply to this case as to those 
where the voyage consists of two distinct periods only. 
The wages are to be calculated up to the last port of 
the delivery or receipt of cargo, and for half the time 
that the ship lies there.' The most valuable case illus- 
trating this doctrine is an elaborate judgment of Lord 
Stowell's, in which he held that in a divided voyage, in 
which cargoes successively taken in and delivered at dif- 
ferent ports earn freight for the owners at each port of 
delivery, wages are earned by the mariners by the gen- 
eral maritime law; and he declared emphatically that 
no contract in the shipping articles by which the mariners 
are not to be entitled to their wages unless the ship re- 
turns to the last port of discharge, would be upheld by 
the Court of Admiralty.^ 

The effect of various interruptions of the voyage is 
now to be considered. 

1 • Capture by a belligerent. It was formerly supposed 
that the capture of a neutral ship completely dissolved 
the mariner's contract and defeated all rights and in- 
terests under it.^ But it is now well settled, that the 

* The Malta, 2 Uagg. Adm. R. 158. 

' Johnson y. The Walierstorff, 1 Peters's Adm. R. 215. Galloway t. 
Morris f 3 Yeates's R. 445. Thompson y. Faussatt, 1 Peters's Circ. C. R. 
182. Idndsey y. The South Carolina, Bee's R. 173. And the cases cited 
supra. 

' The Juliana, 2 Dods. Adm. R. 504. 

* So held by the Supreme Court of Massachusetts, in Lemon y. Walker^ 
9 Mass. R. 404, and in Alfridson v. Ladd^ 12 Ibid. 173 ; but questioned and 
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capture of a neutral ship does not of itself operate as a 
dissolution of the contract for mariner's wages, but at 
most only as a suspension of it. It is ordinarily the right 
and duty of the mariners to remain by the ship, while 
there is any hope of recovery of the property, which is 
generally to be considered as at an end when a condem- 
nation and sale of the ship takes place. If the ship is 
restored and performs her voyage, the contract is revived 
and the mariner becomes entitled to his wages ; that is, 
to his full wages for the voyage, if he has remained on 
board and done his duty, or if, being taken out, he has 
been unable, without any fault of his own to rejoin the 
ship.^ If the ship is condemned by a sentence of con* 
demnadon, then the contract is dissolved, and the sea- 
men discharged from any further duty on board ; and 

moch shaken in Spafford ▼. Dodge, 14 Ibid. 72. See also Brooks y. Dorr^ 
2 Ibid. 39. Sir William Scott held the same in The Friends, 4 Rob. Adm. 
R. 143. 

* Where a mariner is taken out of the captured ship, and is unable with- 
out any fault of his own to rejoin her, he is entitled to his full wages for 
the voyage, if the vessel is afterwards released, recaptured or ransomed, he 
paying his proportion of salvage and ransom money in the two last cases, 
and deducting also any wages he may have earned in the intermediate 
period. Howland v. The Laviniay 1 Peters's Adm. R. 123. Hart v. The 
JUttle John, 1 Ibid. 132. Girard v. Ware, 1 Ibid. 142. Singstrom v. The 
Hazard, 2 Ibid. 384. Brooks v. Dorr, 2 Mass. R. 39. Wetmore v. Hen' 
show, 12 Johns. R. 324. Spafford v. Dodge, 14 Mass. R. 66. The Sara-^ 
toga, 2 Gallis. R. 164. Beale v. Thompson, 4 East's R. 546. Sir William 
Scott held otherwise in the case of The Friends, (4 Rob. Adm. R. 143,) as 
to a mariner taken out of the vessel, which had been captured and recap* 
tured. But our law is clearly in favor of the mariner, and the principle is 
ancient The Consulate declares that if a mariner is taken from the vessel 
by pirates, or a hostile force, he ought to have his wages the same as if he 
had performed the voyage. Consolato del Mare, chap. 137, [182]. Pardes- 
sus, tome ii, p. 152. It seems that it is otherwise where the seaman is im- 
pressed, and the vessel permitted to proceed. Watson v. The Rose, 1 
Peters's Adm. R. 132. 
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they lose their wages, unless there is a subsequent resti* 
tution of the property, or of its equivalent value, upon an 
appeal, or by treaty, with an allowance of freight, in 
which event their claim for wages revives. In the 
case of a restitution in value, the proceeds re[Nresent the 
ship and freight, and are a substitute therefor. If freight 
is decreed or allowed for the whole voyage, then the 
mariners are entitled to the full wages for the whole 
voyage ; for the decree for freight, in such a case, in- 
cludes an allowance of the full wages, and consequently 
creates a trust or lien to that extent thereon, for the ben- 
efit of the mariners. If the freight decreed or allowed 
is for a part of the voyage only, the seamen are ordina- 
rily entitled only to wages up to the time for which the 
freight is given, uuless under special circumstances, as 
where they have remained by the ship at the special 
request of the master, to preserve and protect the prop- 
erty for the benefit of all concerned.* 

Two valuable cases, arising under the provisions of 
indemnity made by treaty, which have been already cited, 
have been adjudicated recently in the Circuit Court of 
the United States for the First Circuit. A, shipped as 
mariner on board a brig, on a voyage from Beverly, in 
Massachusetts, to Naples, and back again, at the rate of 
wages of eighteen dollars per month. The brig arrived 



^ This statement of the doctrine is taken from the opinion of the court 
in Brown y. LuU^ 2 Sumner's R. 447. See also The Saratoga, 2 Gallia. 
R. 164. Emerson v. Rowland, 1 Mason's R. 45. Willard r. Dorr, 3 Ibid. 
161. Sheppard v. Taylor, 5 Pelers's S. C. R. 675. Lindsay v. The SoiUh 
Carolina, Bee's R. 173. Pitman v. Hooper, 3 Sumner's R. 50, 286. Beale 
V. Thompson, 4 East's R. 546. 3 Kent's Comm. 191, 192, 193. Abbot on 
Ship, part 4, ch. 3, sec. 2, and notes. 
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at Naples, and was there seized, confiscated and sold. 
A continued on board until he was discharged by the 
master, with his own consent, when he returned home. 
By a convention with the King of the Two Sicilies, a 
provision was made for the indemnity of this and other 
American claims ; and three instalments were received, 
amounting in all to more than the claim of A for wages ; 
a proportion of the indemnity went to the underwriters, 
who, at the time of the loss, had insured the vessel. 
The suit was by libel in the Admiralty, in personam^ 
against the executors of the owner of the brig. The 
court held that the libellant should recover full wages 
from the time of his shipment, up to the time of his 
arrival in the United States, as indemnity had been 
made by treaty, and received by the owner, sufficient to 
pay the claim for wages ; and that the owner's having 
paid over to the underwriters a part of the fund did not 
release him pro tantOj or at all, from his original liabil- 
ity under his contract, which had revived by the receipt 
of the indemnity.* 

In the other case, an American ship, having delivered 
her outward cargo at St. Petersburg, was captured on 
the homeward voyage by the Danes, carried into Den- 
mark, and condemned. Compensation was afterwards 
made by treaty, for the ship and cargo, which belonged 
to the same owner. The libel was in personam against 
the owner's administrator. The owner had not received 
a full indemnity, but taking his share in proportion with 
the other claimants to the fund paid under the treaty, he 



> Brown ▼. Lully 2 Sumner^s R. 443. See also Brooks v. Dorr^ 2 Mass. 
R. 39. 

36 
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received about one third of his loss. The commissioners 
under the treaty made no express allowance on account 
of freight. The court held that the seamen were en- 
titled to recover full wages ; that the indemnity made 
must be presumed to have included freight; and that 
whether this was great or smaU, vvhether received in 
whole, or only in part, by the owner, the right of the 
seamen to wages accrued to the full extent of the freight 
earned^ 

In cases of rescue, recapture and ransom, the wages of 
the mariners are subject to the general average; but 
they are not liable to contribution in any other cases of 
general average.^ 

The ship's crew may entide themselves to salvage by 
recapturing the vessel from a seizure made by an usurped 
authority of a foreign government, or from a regular 
capture.^ 

2. Interdiction of commerce. If a vessel be on a 
voyage to a foreign country, and a declaration of war 
takes place between such foreign country and that of its 
owner, the farther prosecution of the voyage becomes 
illegal.* The effect of this upon the mariner's contract 
was considered in the case of The Saratoga. It was held 
that the original contract was completely dissolved, and 
that the vessel earning no freight, the mariners were con- 
sequently entitled to no wages. But it appearing that the 

' Pitmcm T. Hooper^ 3 Sumner's R. 50, 286. 

' L*Ord, de la Marine, IW. 3, tit. 4, art. 20. Jacobsen's Sea Laws, book 
2,'ch. 2, p. 155. Valin, Comm. p. 752. Pitman r. Hooper, 3 Sumner's R. 
50, 59 — 61. The Friends, 4 Rob. Adm. R. 143. Abbot on Ship, part 4» 
cb. 3, sec. 2, p. 458. 

* WiUimneY. Suffolklns. Co.,3 Sumner|sR.270. 1 Peters's Adm.R.306. 

* See article Trade with the Enemy, Adm. Digest, p. 4d5. 
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crew had been subsequently retained by the master to refit 
and preserve the ship in the port where she lay, they 
were held to be entitled to a reasonable compensation in 
the nature of wages, upon the ground of a new contract.^ 
The case of an embargo, or detention of the vessel by 
order of the sovereign, is different from a declaration of 
war. An embargo^ is a temporary restraint, meaning in 
commerce a stop put to trade for the time* It may be 
applied to foreign or domestic vessels ; to the ships of 
one nation in the ports of another, or to its own ships in 
its own ports. In either case, it is not deemed a disso- 
lution of the voyage, or of the contracts concerning it.' 
If the vessel is released and performs her voyage, or if a 
new voyage is substituted, the seamen are entitled to 
wages during the detention/ 

« 

^ The SaraiogOy 2 Grallison's R. 164. If one or more freighu to inter- 
mediate ports had been earned by the vessel, before the interdiction of com- 
merce took place, or if by a voluntary acceptance of the cargo at an interme- 
diate port, a pro rata freight had been earned, then undoubtedly wages for 
that portion of the voyage would be due. See also Fothier, Louage$ Mar* 
n. 180, and Valin, Comm. tome i, p. 688, on the 4th tin. of book 3, tit. 4, 
of the French Ordinance. 

' From the Spanish embargar^ to detain. 

' Valin, Comm. tome i, p. 690. Pothier, Lovages Mar. n. 181. Beak 
V. Thompson, 4 East's R. 658. Hadley v. Clark, 8 T. E. 259. MJBride v. 
Mar. Ins, Co*, 5 Johns. R. 308. Baylies v. Fettyplace, 7 Mass. R. 325. An 
embargo is sometimes equivocal. If the result is that the vessel is allowed 
to depart, then the detention retains its original character of a temporary 
seizure. If the embargo precedes a war, and is merged in a war, then the 
character of hostility is impressed on the original seizure, ab initio. The 
Boedes Lust, 5 Rob. Adm. R. 219. Jacobsen's Sea Laws, hook 4. ch. 3, 
p. 382. 

* Marshall v. Montgomery, 2 Dallas's R. 170. Abbot on Ship, part 4, 
ch. 2, p. 443, n. 1, by Story ; and the cases cited in the last note. The 
French ordinance gave the seamen, hired by the month, half wages during 
such a detention. VOrd. de la Mar* liv. 3, tit. 4, art. 5. 
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3. Shipwreck. All the authorities of the maritiine law- 
agree that, in cases of wreck, where parts of the ship 
are saved by the exertions of the seamen, they have a 
lien on what is thus saved for some kind and extent of 
compensation. The doubt in these cases has been^ 
whether it was to be a compensation in the nature of sal* 
vage for their exertions in saving the property, and to 
be confined to that, or whether the case of shipwreck 
constituted a special exception to the rule that freight 
must have been earned, to entitle to wages, and thus 
preserved the lien for the whole wages antecedently 
earned, with perhaps an additional compensation in the 
nature of salvage. The authorities bearing upon this 
question are not very clear. 

The laws of Oleron are not explicit enough to throw 
much light upon the subject. They recognise, however, 
the lien, for some compensation.* The laws of Wisbuy 
are more express and speak of wages, in terms. " If 
they [the seamen] aid the master in the salvage, he will 
owe them their wages. If they do not aid him, he will 
owe them nothing, and they shall lose their wages, the 
same as if the ship had perished." ^ The Hanseatic ordi- 
nances are not clear upon the point. That of 1591 de- 
clares that ^^ if the seamen refuse to assist the master, 
and the ship perishes, they shall have neither wages, nor 
any other reward f the ordinance of 1614 speaks of a 
salvage reward, to l>e paid out of the property saved, by 



' Jugemens D* Oleron, art 3, Pard. tome i, p. 324. 
• Droit Mar. de Wisiwy, art. 17. Pard. tome i, p. 471. 
' Droit Mar. de la Ligue^ ans. (Reces de 1591,) art. 45. Pard. tome it, 
p. 520. 
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arbitration.^ But the French ordinance is express. " If 
any part of the vessel is saved, the seamen hired for the 
voyage/ or by the month, shall be paid their wages already 
earned, from the materials which they have saved ;"* and 
the payment of wages, eo nomine^ and to the full extent, 
if the materials saved are sufficient, is recognised by the 
commentators.^ AH these ordinances declare the duty of 
the mariner to remain by and assist in preserving the 
wreck. 

In England, the question had never been directly ad* 
judicated, in the common law courts, when LfOrd Tenter- 
den wrote his treatise.* In this country, in the District 
Court for Pennsylvania, Judge Peters was long in the 
practice of decreeing a compensation equivalent to wages, 
holding that the mariner's contract is not dissolved by 
shipwreck.* The present judge of that court has de- 
creed wages out of portions of vessel, or cargo, saved, and 
seems to put it on the ground of salvage, for he holds that 
a new lien arises thereon, the original contract being an- 
nulled, where the wreck occasions a total loss of the 
freight.' The Supreme Court of Massachusetts and 
that of New York, have inclined to treat the lien as aris- 



* Ibid. p. 643, art 29. 

' VOrd, d€ la Mar. liv. 3, tit 4, art 9. 

' Valin, Comm. tome i, p. 703. Fotbier, Louages Mar, n. 185. Sau- 
tayra, Code de Commerce^ expliqui, p. 170, (Paris, 1836.) 

* Abbot on Ship, part 4, cb. 2, p. 452. 

* Taylor v. The Cato, 1 Peters's Adm. R. 48. Giles t. The Cynthia, 2 
Ibid. 203. Clayton r. The Harmony, Ibid. 70, 79. Weeks v. The Catha- 
rina Maria, Ibid. 424. In these cases, it is intimated that there may be a 
claim for compensation beyond wages, if the property saved warrants it. 

* Adams v. The Sophia, Gilpin's R. 77. Bracketi v. The Hercules, Ibid. 
184. 
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ing by way of salvage.^ In the District Court for Mainey 
Judge Ware has recognised the doctrine that the wreck 
is pledged by the maritime law for the payment of wages ; 
but he holds that the seamen are not entitled, if the ma- 
terials are saved by other persons ; that the original con- 
tract by which the seaman is bound to the vessel, is not 
dissolved by the shipwreck, as long as the seamen re* 
main by it, but that it is dissolved, if they abandon it.^ 
In the Circuit Court for the District of Massachusetts, 
the allowance was iput upon the ground of salvage, 
adopting the wages earned as a measure, in wdinary 
cases, leaving an additional recompense to be made for 
cases of extraordinary merit.^ The court intimated, 
however, that it might be more consistent with the prin- 
ciple of the rule, that the earning of wages shall depend 
on the earning of freight, to hold that the case of ship- 
wreck constituted an exception from the rule, and that 
the claim to wages was fully supported by the maritime 
policy on which the rule itself rests/ This doctrine was 
subsequently asserted by Lord Stowell, in an elaborate 
judgment, in which he held that the original contract 
was not dissolved by the shipwreck ; that the duty is im* 
perative to remain by the wreck, and that the lien for 
wages attaches upon a part, as well as the whole of the 

* FroiMngham T. Prince^ 3 Mass.R. 568. Coffin v. Storer, 5 Ibid. 252; 
2 Dane's Abridg. 462. Dunneti v. Tomhagen, 3 Johns. R. 154. 

* Lewis ▼. The Elizabeth and JanCy Ware's R. 41. 

' The Two Catharines, 2 Mason's R. 319. See also The Saratoga, 2 
Gallis. R. 164, 183. 

* The Two Catharines, 2 Mason's R. 334. In a note to his edition of 
Abbot, Mr. Justice Story has said that he put the allowance of wages in 
case of shipwreck upon the grounds of a qualified salvage, because the ex- 
ception to the rule had not at the time been clearly established. (Abbot on 
Ship. p. 451, n. 1, Amer. edit. 1829.) 
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ship, and that the rule of wages has the adrantage on 
grounds of policy.^ These cases, therefore, seem to 
establish the case of shipwreck, and a saving of any 
part of the ship, as an exception to the rule that freight 
must be earned before wages are due ; that ordinarily 
the claim must be limited to the wages ; although the 
learned judges did not deny that very extraordinary cir- 
cumstances might give a title to further compensation 
in the way of salvage.* 

This interesting question, whether a mariner can en- 
title himself as a salvor of any part of his own ship, or 
her cargo, must perhaps always remain to be determined, 
under certain general principles, from the circumstances 
of every case. From what has been said of the claim 
for wages, in cases of wreck and a saving of the materi- 
als, it may seem that the distinction between a claim for 
salvage compensation and a claim for wages is but 
shadowy. The principle, however, deducibie from the 
authorities is, that shipwreck does not dissolve the mari- 
ner's contract, at least so long as the ship's company 
are kept together by the master, or mate, or whoever suc- 



^ The Neptune, 1 Hagg. Adm. R. 227. 
. ' Ibid. p. 237. The Two Catharines, ante, and Pitman r. Hooper, 3 Sum- 
ner's R. 60. Mr. Chancellor Kent says, *< The equitable claim which sea- 
men may hare upon the remains of the wreck is rather a claim for salvage, 
and seems to be incorrectly denominated in the books a title to wages. 
Wages, in such case, would be contrary to the great principle in marine 
law, that freight is the mother of wages, and the safety of the ship the 
mother of freight'* 3 Kent's Comm. 196, edit. 1840. It is not for me to 
eootrorert so great an authority. But my researches have led to the con- 
clusion that the tendency of the doctrine is to make the case of shipwreck, 
with a total loss of freight, as stated in the text, axlear exception to the 
general rule; and that there is sufficient authority in the maritime law to 
establish it as such. 
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ceeds in authorityy and that it continues to be their duty 
as long as there i» any thing to be done, to labor in the 
preservation of the vessel and cargo, out of which, if 
saved, they will be entided to their wages.^ Proceeding 
from this principle, as a guide, the cases in which the 
question of a further reward than wages may be consid- 
ered, divide themselves into two classes. Firstj where 
the mariner's relation to the vessel has been dissolved, 
de facto J or by operation of law, as if the master, or his 
successor in authority, in case he may have perished, had 
abandoned the vessel and authorized the crew to leave 
her. Second. Where the relation is not dissolved, but 
all parties continue to labor in their legal duty, but where 
the services in saving the property are highly meritorious, 
the hazard very great, and the mariner may seem to have 
so far exceeded the demands of his ordinary duty, that a 
claim seems in equity to arise for a further compensation 
than the pittance of wages that may be due. 

In the first of these cases, there is little room for doubt 
that the seamen may become salvors of their own ship. 
In the case of The Blaireau^ a single seaman was acci- 
dentally left on board of a valuable ship in distress, the 
master and the rest of the crew having abandoned her. 
He lightened the ship, put her before the wind and hoisted 
a signal of distress, and the next day she was boarded by 
another ship's company, whom he assisted in bringing her 
into port. The Supreme Court of the United States 
held that, by deserting the ship with his entire crew, the 
master had absolved this man from his contract, and he 

* The goods are liable to wages as well as the materials of the ship, in 
cases of wreck ; though it seems that the parts of the ship should be first 
exhausted. Clayton v. The Harmony^ 1 Peters's Adm. R. 58. 
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was admitted as a salvor on an equal footing with the 
stranger crew.^ Lord Stowell, after defining the gen- 
eral character of a salvor and alluding, probably, to such 
a case of the dissolution of the contract by extraordinary 
circumstances, said, " I will not say that, in the infinite 
range of possible events that may happen in the in- 
tercourse of men, circumstances might not present them- 
selves, that might induce the court to open itself to 
their [seamen's] claim of a persona standi in judicio. 
But they must be very extraordinary circumstances 
indeed; for the general rule is very strong and in- 
flexible, that they are not permitted to assume that 
character."^ The Supreme Court of the United States 
have again recognised the same doctrine, that extraordi- 
nary events may occur, by which a mariner's connection 
with the ship may be dissolved.® The analogies, too, are in 
favor of it. By a rescue of their ship from an enemy, 
mariners are, by the law of nations, treated as salvors, 
upon the ground that it is no part of their general duty 
as seamen to attempt a rescue.'* The capture so far sus- 
pends their contract, that they have a right to wait inac- 
tively the doings of the captors and the result of the 
prize proceedings.^ So too, in the analogous cases of 
pilots, who sustain, when on board, some legal relation to 
the vessel, it seems to be well settled, that for services 
beyond the line of their appropriate duty, or under cir- 

> Mason v. The Ship Blaireau, 2 Cranch's R. 240, 270. 
 The Neptune, 1 Hagg. Adm. R. 236, 237. 

* Hobart v. Drogan, 10 Peters's S. C. R. 108. 

* The Two Friends, 1 Rob. Adm. R. 271. Clayton t. The Harmony , 
1 Petere's Adm. R. 70, 79. 

* Ante. 

37 
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cumstances to which those duties do not justly attach, 
they may claim as salvors,* 

With regard to the other class of cases, there is more 
difficulty. Mr. Justice Story, delivering the opinion of 
the court in Hobart v. Drqgan^ said of the cases in which 
seamen may become salvors, " Extraordinary events may 
occur in which their connection with the ship may be 
dissolved de facto, or by operation of law, or they may 
exceed their proper duty, in which cases they may be per- 
mitted to claim as salvors." * When mariners may be 
said to have exceeded their proper duty, the legal rela- 
tion being still undissolved, is certainly not capable of 
definition apart from circumstances. There is much in- 
trinsic difficulty in the question. But there are cases in 
which a salvage compensation has been given, besides the 
dicta which tend to support the doctrine.^ 

4. Sickness and death of the mariner. The ample 
provisions of the maritime law to secure a proper treat- 
ment of seamen in cases of sickness have been stated in 
a former part of this treatise. It is now to be added to 
these, that dickness, or disability, occurring in the service 



* BflhartT. Drogan, 10 Peters's S. C. R. 108. Dulaney t. The Pelagio, 
Bee's R. 212. Hand v. The Elvira, Gilpin's R. 60. The Joseph Harvey, 1 
Bob. Adm. R. 306. T^ General Palmer, 2 Hagg. Adm. R. 176. The 
City of Edinburgh, 2 Ibid. 333. See also the case of an agent becoming a 
salvor. The Happy Return, 2 Hagg. Adm. R. 198. 

 10 Peters's S. C. R. 122. 

' Taylor v. The Cato, 1 Peters's Adm. R. 48. Claytonr, The Harmony, 
Ibid. 70, 79. Weeks v. The Catharina Mana, Ibid. 424. The Two Cath- 
arines, 2 Mason's R. 319. Abbot on Ship, part 4, ch. 2, sec. 6, and the 
cases cited ante. This question is of course wholly aside from those cases 
where a higher reward is claimed on the ground of a new contract* See 
ante, pp. 28, 46, 47. 
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of the ship, do not interrupt the mariner's wages, whether 
he remains on board, or is left at a foreign port.' The 
foreign writers lay down the same limitation as that 
which I have stated to apply to the right of being cured 
at the ship's expense ; that the sickness or injury should 
occur in the ship's service and not through any fault or 
vice of the party himself: otherwise, he will not be en- 
titled to receive wages,* 

When recovered, it is the mariner's duty to rejoin the 
ship, if opportunity offers ; and if he neglects to do it, 
he cannot recover wages beyond the time when he could 
have rejoined it.^ It has been held that if the disability 
of a seaman takes place before the voyage begins, no 
wages are due, if he does not proceed* on the voyage ; 
but it seems that he would in equity be entitled to some 
compensation for the services actually rendered before 
the ship sailed.^ 

The extent to which wages may be claimed by the 
representatives of a mariner, who dies during the voyage, 
is a vexed question. There is no room for doubt that by 
the general maritime Jaw wages are universally allowed 
up to the time of the decease. Whether they are also to 
be continued up to the prosperous termination of the 



* Jugemens D*Oler<m^ art. 6, 7, Pardessus tome i, p. 327. VOrd. de la 
Marine^ liv. 3, tit. 4, art. 11 ; and the other foreign ordinances, cited ante. 
Part II, ch. 3, p. 106, 107. Chandler T. Grieves, 2 H. Bl. R. 606. Nater^ 
Strom Y. The Hazard, Bee's R. 441. Ex parte Giddings, 2 Gallison's R. 56. 
Hart V. The Little John, 1 Peters's Adm. R. 117. WUliams v. The Hope, 
Ibid. 138. 

* Pothier, Louages Mar. n. 190. Ante, Part II, ch. 3, p. 107. 
» Williams T. The Hope, 1 Peters's Adm. R. 138. 

* ExparU Giddings, 2 Gallison's R. 56. 
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voyage, as if the mariner had lived and performed his 
duty, admits of controversy. 

By the Rhodian law, under which it seems to have 
been customary to hire mariners by the year, the wages 
for the entire year were due to the heirs of the seaman 
who died during the year.* The Laws of Oleron are 
less clear. The text which I have most used, in the 
article directing a sick mariner to be put on shore, has a 
passage which may be rendered thus : ^^ If the ship is 
ready to sail, it ought not to wait for him, but may go 
away ; and if he gets well, he ought to have his pay cdl 
the while ; and if he dies, his wife or his heirs ought to 
have it for him."* It is not very easy to extract from 
this ordinance any other meaning than that the mariner's 
wages are to run during his sickness, in case he dies, as 
they do when he recovers : there is nothing in the text 
which positively warrants the construction that they are 
to be continued after his decease.^ So too, the Laws of 

* " Si scaphat fumbus qmbus navis ligata erat rupliSy cum naoiganiUms m 
ea naiUis tversa fuerit, et nauta ptrierint aut obierint^ merces annua, usquedwn 
annus integer exactus fuerit, nautarum heredibus solvatur.^^ Droit Mar. Des 
Rhodiens, xlvi, Pardessus, tome i, p. 257. 

' " Ei si la neef est preste a s'en oLer^ elle ne doit pas demourer pour liy ainz 
se doit oiler ; et sHl gitaritf il doit avoir son louyer tout a long ; et s*il moerge^ 
sa femme ou ses privis le doibvent avoir pour li.^* Pardessus, tome i, p. 328, 
art 7, Jugeniens D^ Oleron, In the text of Cleirac, the passage reads "et 
sil guarity il doit avoir sou layer tout comptant, en rabattant les frais^ si le 
maistre luy en a fait ; et sil meurt, sa femme et ses prochains le doivent avoir 
pour luy.** Cleirac (Les Us et Cout. de la Mer.) on the 7th article of the 
Laws of Oleron. 

' More than thirty years since, the venerable Judge Davis, of the Dis- 
trict Court for Massachusetts District, had oc(;asion to examine this ques- 
tion. His judgment, almost the only one of his in print, with the ex- 
ception of a few published recently, from time to time, in a periodical work, 
may well occasidn regret that more of his learned and wise opinions, are 
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Westcapelle, of Wisbuy and of the Hanse Towns, which 
are all reproductions of the same code, provide nothing 
more than that the mariner who is sick or dies is to have 
his Jvll wages ; which, literally, means all his wages 
earned; and the context will support nothing more.^ 
The Consolato del Mare is explicit. It provides that 
where the mariner is hired by the month, and dies, his 
heirs shall be paid for all the time that he has served : if 
hired by the voyage^ and he dies before the ship sails, 
they are to receive a fourth of his stipulated hire ; and if 
he dies after the ship has sailed and before her arrival at 
the place of destination, they are to receive a half.^ The 
French Ordinance and the Code de Commerce give to the 
heirs of seamen hired by the month the wages to the 
time of the decease : where they are hired by the voyage, 
one half of the stipulated hire, if the party dies on the 
outward voyage, and the whole, if he dies on the return 



not accessible to the profession. He discassed with great acumen the pas- 
sage above cited from Cleirac, and from analogous provisions in the ancient 
ordinances, formed the conclusion that nothing more was intended than 
that there should be no diminution of wages on account of and during 
sickness, whether the party died or recovered. Naierstram v. Ship Hazard, 
printed in the Appendix to Bee's Adm. R. p. 441. 

^ Lois de Westcapelle^ JugemenC 7, Pardessus, tome i, p. 374. Droit Mar. 
de Wisbuy, art 21, Ibid. p. 474. Droit Mar, de la lAgue Ans. 46. Ibid, 
tome ii, p. 521. In the original texts the phrases are " Tittt tXt ^Utfi" and 
^' 2Cflf r @f itifr {^t tire ; " which carry no other meaning, ex vi termini, than 
what is above stated. M. Pardessus renders them by the corresponding 
phrases *^son loyer en toialiti" and *^ VintegralitS de leurs loyers.^^ He 
gives no other effect to his translation than the idea, that the integrity of the 
wages is not to be broken by and during the sickness. If he had under- 
stood the original to import the entire wages for the residue of the voyage, 
his notes would have made known so remarkable an effect of the law. 

* Consolato del Mare, ch. 84, [129], 85, [130], Pardessus, tome ii, p. 124, 
125. 
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voyage ; and where they are hired on the freight or profits 
of the voyage, the whole stipulated share, provided the 
vessel has sailed.^ This distinction is made in favor of 
those hired by the voyage or on profits, on account of the 
greater risks assumed by them in the contract*' 

In England, there has been no direct decision of this 
question. The only case bearing upon it is that of Cut- 
ter V. PoweUy^ which is, in truth, of slight authority, 
since the question turned upon the terms of a note given 
by the master to a seaman hired by the run from Jamaica 
to Liverpool. The case of Armstrong v. Smitk does not 
settle any thing more than that some wages are due.*^ 

In this country, there have been contradictory decisions, 
as to the right to wages up to the termination of the 
voyage, though all the cases admit the right to recover to 
the time of the mariner's decease. Judge Peters, in the 
District Court for Pennsylvania, held in several cases 
that the wages were due to the end of the voyage, as if 
the mariner had lived and performed his duty.^ One of 
these decisions was affirmed by Mr. Justice Washington, 
on appeal.^ Both these learned judges relied much on 
the seventh article of the Laws of Oleron, which they 
understood to import full wages for the entire voyage. 



^ UOrd. de la Marine^ Ht. 3, tit. 4, art 13, 14. Code de Commerce^ art. 
263. 

' Valio, Coram, tome i, p. 746. Fothier, Louages Mar, n. 189. Saa- 
tayra, Code de Commerce Eixpliqui^ p. 172. 

' 6 T. R. 320. See this case and some obsenrations upon it ante, Part I, 
ch. 2, p. 67. 

* 1 fios. and Full. N. R. 299. 

* Walton r. The Neptune, 1 Peters's Adm. R. 142. Seott y. Greenwich^ 
Ibid. 155. Jackson v. Sims, Ibid. 157. 

' Sims V. Jackson^ 1 Wash. B. 414. 
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In the District Court for South Carolina, Judge Bee af- 
terwards held that wages were due only to the time of 
the death, and that such had always been the received 
practice of that District.^ Judge Davis followed, in the de- 
cision already cited, and on a full and critical examination 
of the ancient ordinances, and particularly of the article 
in the Laws of Oieron, held that the wages could not be 
recovered beyond the death, and that the usage in Massa- 
chusetts had always been so.^ 

In the whale 6shery9 by the terms of the usual arti- 
cles, the legal representatives of a mariner, dying during 
the voyage, are entitled to such part of the whole amount 
of his stipulated share as the time of his services on board 
shall be of the whole term of the -voyage.® 

6. Voluntary abandonment or change of the voyage^ by 
the owner or master. 

It has been shewn in a former chapter that the mari- 
ner, when engaging his services, may claim to have a 
fair, definite and intelligible description of the voyage, 
as part of the written contract.'* But whether the con- 
tract be in writing, or by parol, after having engaged to 
go on a voyage, the mariner has an interest to earn what- 
ever may be earned under his contract, and a breach of 
it by the ship-owner, or master, for or by reason of any 
other cause than a vis majovj has always been admitted 
by the general law to be a case for damages. This 

> Carey y. The Kitty, Bee's R. 255. 

* Naterstrom v. Ship Hazard, reported in Bee's Adm. R. 441. See also a 
dictum in Luscamb v. Prince, 12 Mass. R. 576, and the case of Jones ▼. 
Smith, 4 Hall's Am. Law Jour. 276. 

' See the articles in the Appendix. 

* Ante, Fan I, chap. 3. 
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would be so by the general principles of a contract for 
hire;' and in regard to the mariner's contract, it has 
been the policy of some maritime states to regulate spe- 
c]6cally the damages that may be demanded in difierent 
cases. Thus the French Ordinance, in case the voyage 
is broken up by the act of the owner, master, or freighter, 
before the ship has sailed, gives to the mariners hired by 
the voyage, the days'-works employed by them in equip- 
ping the vessel, and a quarter part of their stipulated 
pay ; if the voyage is broken up after the ship has sailed, 
they are to receive the entire pay ; and those hired by 
the month receive their wages for the time they have 
served, with the necessary means of returning to the port 
of departure.* The Code de Commerce has adopted a 
more favorable measure of damages, for those hired by 
the month. In addition to what was given by the Ordi- 
nance, in cases where the voyage is abandoned after it 
has commenced, it gives wages for half of the presumed 
duration of the residue of the voyage.* 

In this country, there is no settled rule, that I am 
aware of, to govern the case of a voluntary abandonment 
of the voyage, before the ship sails. It is a case not 
precisely analogous to that of a wrongful discharge of 
the mariner abroad, in which we have a settled rule.^ 
At least, some foreign authorities make a broad distinc- 
tion, in giving damages, between these two cases.* 
This case seems more nearly to resemble that where the 

' Pothier, Traili du conirat de lavage, n. 142. 

 L'Ord. de la Marine, liv. 3, tit 4, art. 3. 

' Code de Commerce, art. 252. 

* Infra. 

^ Code de Commerce, art. 257, 270. 
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voyage is lost by the fraud of the ow^ner, or master ; in 
which the Supreme Court of the State of New York 
gave, as damages, wages from the time of the shipment 
until the seaman's return to the port of shipment, de- 
ducting such wages as he had earned and received dur- 
ing his absence.^ So too, in a case where the voyage 
was broken up by a seizure for the debts of the Qwner, 
wages to the time of the seizure, and one month's addi- 
tional pay, were given by Judge Peters.® In a subse- 
quent case, he stated that his practice had been, where 
the voyage was broken up for the interest, profit, or con- 
venience of the owner, to give from one to three months 
additional wages, according to the circumstances ; giving 
to the owner an alternative ; if the seaman had been ac- 
commodated with a passage home at the owner's ex- 
pense, to allow the cost of such passage to be substituted 
for the additional wages.' 

One case of a voluntary abandonment of the voyage 
in a foreign port is provided for by our statute law. 
When the ship is sold abroad, the Act of 1803, chap. 62, 
requires the master to pay the mariners the wages then 
due, and to pay to the American consul three month's 
wages in addition, two thirds of which are for the benefit 

1 Hoyt v. Wildfire, 3 Johns. R. 510. The Supreme Court of Massachu- 
setts once held that a mariner of a vessel which was seized and condemned 
for a violation of the revenue laws of a foreign country, on her return 
voyage, was not entitled to any wages after the seizure, and perhaps not to 
any after the outward voyage was finished. Oxryard v. Deariy (10 Mass. 
R. 143.) It does not appear whether the mariner was cognizant of the 
offence against the foreign revenue laws. If he was not, the case is not 
law, as I humbly conceive. See The Malta, 2 Hagg. Adm. R. 158. 

• Wolf V. The Brig Oder, 2 Peters's Adm. R. 261. 

' Hindman v. Shaw, Ibid. p. 264. 

38 
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of the mariners.^ The rule here adopted, though ap- 
plied in terms to a sale of the vessel, would ordinarily 
be applied to other cases of a voluntary abandonment of 
the voyage. But these cases of a breach of the mari- 
ner's contract by the owner or master, open a question 
purely, of damages, to be determined, in the absence of 
any fixed rule, by the circumstances of the case. A 
Court of Admiralty awards such damages in the shape of 
wages ; and a Court of Common Law in a special action 
on the case.^ 

In regard to a change of the voyage, it has been stat- 
ed, that a spontaneous deviation of importance entitles a 
mariner to his discharge ; and if he does not see fit to 
leave the vessel, he is entitled to additional compensa- 
tion.^ In the case of a French seaman, who had ship- 
ped at Nantz for a voyage to New Orleans, thence to 
Martinique, and from thence to return to France, and 
after repeated deviations, the ship came into Philadel- 
phia ; Judge Peters applied the rule of the French Ordi- 
nance, permitting the mariner in such cases to quit the 
vessel, and gave wages from the time of the shipment to 
the date of the libel.* In another case of a British sea- 
man who insisted on his discharge in a foreign port, in 
consequence of a wide deviation contemplated by the 
master, Sir Christopher Robinson gave full wages to the 
time of the discharge.^ 

» Sec. 3. 

' See the case of Emerson y. Rowland^ 1 Mason's R. 52, 53. 

^ Ante, part i, cb. 2. 

* Moran y. Baudin^ 2 Peters's Adm. R. 415. 

* The Cambridge^ 2 Hagg. Adm. R. 243. 
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€• Wrongful discharge of the mariner. 

In a former chapter, I have stated the principles which 
govern the discharge of a mariner from the service of the 
ship ; and have defined what under the general and 
statute law is an illegal discharge. 

In regard to the measure of damages, when a seaman 
is wrongfully discharged, the maritime law of continental 
Europe makes a distinction between such discharges 
abroad, and when made before the vessel sails. If dis- 
charged in a foreign country, the entire wages, with the 
expenses of return, are given ; if discharged before the 
vessel sails, only a third of the wages that might have 
been earned are awarded, for the reason that the mariner 
can readily find other employment.' The master was 
not allowed to carry the damages thus paid into his gen- 
eral account against the owners.^ It does not appear 
that this proportion of one-third has been adopted in our 
law, in cases of wrongful discharge before the vessel 
sails. Damages would undoubtedly be recoverable, in 
an action of the case at common law, or by a libel in the 
Admiralty, for the breach of the contract, to be regulated 
by the circumstances of the case ; and it has recently 
been held that wages for the voyage, eo nomine^ are re- 
coverable in the Admiralty in England.^ For a wrong- 

* Droit Mar. de Wisbuy, art. 3, 47. Pard. tome i, p. 465, 494. Droit 
Mar. de la Ligue Ans. (Reds de 1591,) art. 42, 43. Pard. tome ii, p. 519, 
520, and note. VOrd. de la Marine^ liv. 3, tit. 4, art 10. Pothier, Iioua^e^ 
Mar.n. 206, 207. Jacobsen's Sea Laws, book 2, ch. 2, p. 148. 

 Ut supra. 

' The mariner, James Sparks, was hired on the 7th of March, 1838, by 
the master of The City of London^ in the port of London, as cook, for a 
Toyage to Sydney, in New South Wales, thence to the East Indies, and 
back to England, at 2/. 155. per month. He came on board, and on the 
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ful discharge abroad, the rule as held in England and in 
this country, is ordinarily to allow full wages up to the 
prosperous termination of the voyage, with the expenses 
of return ; deducting what the mariner may have earned 
in the mean time in another vessel.^ But the rule is not 



12th of March signed the mariner's contract. On the 14th, withoat (as 
alleged) any cause or pretence, the master discharged and compelled him 
to quit the ressel. Sparks obtained employment in other ressels, but did 
not earn as much as he would have done had he gone the voyage with 
Thu City of London, which lasted sixteen months and twenty days, and he 
sought to recover the whole of his wages for that time, minus the money 
he had earned in other ships. For the owners, an objection was taken to 
the jurisdiction of the court, founded on the fact that the voyage had not 
commenced, and therefore the court could not entertain it as a case of 
mariner's wages^ but must leave the party to his remedy by an action at 
common law upon the agreement. Dr. Lushington overruled the objec- 
tion, inasmuch as it was admitted in England that a seaman hired for a 
voyage, and the voyage has actually commenced before he is discharged, 
may sue in the Admiralty for his wages for the whole voyage ; and that 
there is no essential difference between a discharge just before, and one 
just after 4he voyage has commenced; the means of measuring the dam- 
age are the same where the voyage proceeds, so that the court would not 
have to perform the function of a jury, as it would where the voyage does 
not proceed, in estimating the damages. He therefore admitted the Sum- 
mary Petition, praying for the whole wages, less the money earned in the 
mean time. ( The " City of London,*' High Court of Admiralty, November 
5, 1839, Monthly Law Magazine, vol. vi, p. 159.) With us, I apprehend 
there could be no difficulty in suing in the Admiralty for damages in the 
nature of a breach of contract, where the ship did not proceed at aU 
on the voyage; and in the case cited the learned judge states that in 
England this question has never been agitated and decided. In truth, our 
Admiralty Courts constantly exercise the functions of juries, if the con- 
tract be maritime. The case is important, as showing the disposition 
of the English Court to adopt no less a measure of damages than the 
whole wages of the voyage, in the case of a wrongful discharge before 
the voyage begins. 

* Rohinett v. The Exeter, 2 Robinson's Adm. R. 261. The Beaoer, 3 
Ibid. 92. Mahoon v. The Gloucester^ 2 Peters's Adm. R. 403. Rice v. The 
Polly and Kitty, Ibid. 420. Wisberg v. The St. Olqff, Ibid. 428. KeoM v. 
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an inflexible one. Sometimes wages have been allowed 
up to the prosperous termination of the voyage ; and in 
other cases, up to the time of the seamcfn's return to the 
country where he was originally shipped, without refer- 
ence to the termination of the voyage.^ The principle 
upon which they proceed is, to give a complete indem- 
nity for the illegal discharge ; and this is conveniently 
measured by the loss of time and the expenses incurred 
by the party .^ The wages which he has earned in the 
mean time, may be deducted from these expenses, but 
not from the wages due from the vessel from which he 
was wrongfully discharged.' 

There is one case, in which the rule concerning dam- 
ages will be applied within narrower limits. Sir William 
Scott has held that in a case of semi naufragiuniy when a 
vessel is so injured that it is doubtful if she can be re- 
paired, or the repairs cannot be made for a long time, 
during which it would entail great expense on the owners 
to support the mariners in a foreign country, the master 
may discharge them upon proper conditions; viz. the 
payment of their passage home, and wages up to the 
time when they reach their native country ; that where 
the seaman is wrongfully discharged, as from tyranny. 

The Gloucester^ 2 Dall. R. 36. Ex parte CHddings, 2 GallisoA's R. 56. 
Ward V. Ames, 9 Johns. 138. Hoyt v. Wildfire, 3 Ibid. 518. 

^ Emerson y. Howland, 1 Mason's R. 53. The' Beaver, 3 Robinson's 
Adm. R. 92. The Exeter, 2 Ibid. 261. Hoyt v. Wildfire, 3 Johns. R. 518. 
Brooks y. Dorr, 2 Mass. R. 39. Ward y. Ames, 9 Johns. R. 138. Sulli' 
van y. Morgan, 11 Ibid. 66, and cases in Feters's Adm. R. cited supra. 

' Emerson y. Howland, ut supra. 

' Ibid, and Hutchinson y. Cooms, Ware's R. 65. If the master detains 
the clothes of the seaman, they may be recoyered for in the Admiralty in 
the same libel. Ibid. 
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passion, or injustice, he has a right, by the law of most 
countries, to demand wages till the return of the ship ; 
but in a case of mere misfortune, approaching almost 
to a necessity, he can demand them only up to his own 
return in as direct a mode as may offer.* 

* The Elizabeth^ 2 Dodaon^s Aim. KiOd. 



CHAPTER III. 

OF THE PRINCIPLES OF FORFEITURE APPLICABLE TO 

WAGES. 

It has been accurately observed, that the principles of 
law applicable to a total or partial forfeiture of wages, 
may be deduced from the mariner's contract.* That 
contract is to give his whole time and utmost exertions 
to the service for which he engages ; not to violate the 
discipline or economy of the ship ; and to obey all law- 
ful commands. Whatever amounts to a breach of the 
mariner's duty under his contract, as expressed in the 
written articles, or implied by law, has always been held 
to affect his claim for wages. The practice of thus en- 
forcing his obligations is one of the oldest in the maritime 
law. Thus the total forfeiture of wages for desertion is 
found in all the older maritime constitutions.^ So too, 
the principle requiring the mariner to indemnify the 
master, or owner, for expenses incurred in procuring 
other labor, when he is wrongfully absent, and for losses 
and injuries occasioned by his default, is constantly 

^ 7!^ Lima, 3 Hagg. Adm. R. 359. 

' Droit Mar. de Wisbuy, art. 62. Pardessos, tome i, p. 500. ConsoUxto 
dd Mare, ch. 112, [157], 113, [158]. Ibid, tome ii, pp. 141, 142. Droit 
Mar, de la Ligue Ans. {Rech de 1614), tit 4, art. 25. Ibid, tome ii, p. 542. 
VOrd. de la Marine, Mr. 2, tit. 7, art. 3. 
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recognised.* In the practice of modern times, these prin- 
ciples are variously applied, by statute, and under the 
general maritime law.^ 

In a former chapter, the several offences which amount 
to a breach of the mariner's contract, as well as the 
statute offences, have been stated and defined, and 
the effect of each upon his compensation is there pointed 
out.^ It remains only to state the general principles 
applicable to the civil forfeitures and penalties thus 
incurred. 

In the first place, the forfeiture of wages to the mas- 
ter, or owner, is a civil compensation for injury received, 
antecedent to any statute regulations. Public policy, in 
a variety of instances, comes in aid of this compensation, 
and defines the offence and fixes the amount of damages, 
by enactment ;* but the forfeiture is founded in the con- 
tract of the parties. Pothier states the whole ground- 
work of the contract, showing that payment depends on 
the performance by the mariner of his stipulated duty. 
" There is no doubt," he observes, " that the master 
owes his entire wages to a seaman who has rendered, 
during the whole time of the voyage, the services which 
by his contract .he was bound to render. On the con- 
trary, where the seaman, by his own fault, has failed to 
fulfil his obligations, there is no doubt that the master 

* Jugemens D* Oleron^ art. 5, Pardessus, tome i, p. 326. Consolato dd 
Mare, ch. 124, [169]. Ibid, tome ii, p. 147. L'Ord. de la Marine, liv. 2, 
tit. 7, art. 5. 

* Act U. S. 20 July, 1790. Act 5 and 6 Wm. IV. ch. 19. Code de Com- 
merce, art. 264. The Pearl, 5 Rob. Adm. R. 199. The Mentor^ 4 Mason's 
R. 84. Cloutman v. Tunison, 1 Sumner's R. 373. 

' Ante, Part II, ch. 4. 

* Ante, ut supra. 
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does not owe him the pay for services which he has not 
rendered." * 

Hence, if there be a statute forfeiture created, and the 
misconduct or default of the party does not fall within 
the description of the statute, it does not follow that the 
master or owner is without remedy. He may fall back 
upon the original principles of the contract, and demand 
compensation for the injury received ; and the damages 
which he thus seeks to set off against the claim for wages 
may be influenced by the considerations of policy, which 
the Court may see fit, by way of example, to apply to 
the ofience.^ But such damages must have been actually 
suffered, or must be legally ascertainable, before com- 
pensation can be demanded f and they must be the di- 
rect and immediate, not remote and contingent result of 
the acts and omissions of the party complained of/ 

Another principle, deducible also from the mariner's 
contract, is that a total forfeiture of wages is ordinarily 
inflicted by the maritime law, only where the misconduct 
is of an aggravated character, constituting an entire 
breach of the contract.^ It is not a single neglect of 

' Pothier, Louages Mar, p. 178. 

' Cltmtman T. Twnisan^ 1 Sumner's R. 373. Knagg y. Goldsmith, Gil- 
pin's R. 207. SneU r. Tlte Independence, Ibid. 140. Broum y. The Nep- 
tune, Ibid. 89. Magee t. Ship Moss, Ibid. 219. The Baltic Merchant, Ed- 
wards's Adm. B. 219. 

' Mariners v. The Washingtan, 1 Peters's Adm. 86. 

^ Macomber y. Thon^son, 1 Samner's R. 384. 

* In the case of The Exeter, (2 Rob. Adm. R. 261,) Sir William Scott 
bad said that any cause which will justify a master in discharging a sea- 
man, during the Yoyage, will also depriYe him of his wages ; and Lord 
Tenterden quotes the doctrine in his Treatise on Shipping, (part 4, ch. 3, 
sec 4.) Upon this Dr. Lushington has recently observed, that ** it appears 
but a Yery infirm test, and one which cannot be uniformly adopted and 

39 
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duty, or a single act of disobediende, which ordinarily 
carries with it so severe a penalty.^ Desertion, being an 
utter abandonment and breach of the contract, is punish- 
ed uniformly with the loss of all wages.* Absence, for 
a longer or shorter period, incurs a forfeiture in propor- 
tion to the damage actually sustained and the circum- 
stances attending it.' Embezzlement, unless of a serious 
character, is generally yisited with contribution only to 
the extent of the injury sustained.^ Negligence, unless 
amounting to that habitual inattention to ordinary duties, 
which would expose the ship to danger, incurs a forfeit- 
ure of less than the whole wages ,f and so with drunken- 
ness, unless it has reached a habit which incapacitates 
the party from the ordinary performance of duty.^ Dis- 

acted apon with safety in transactions with seamen ; for in case of disobe- 
dience of orders (presuming that the orders were proper) whether a master 
is justified in discharging a seaman or not daring the voyage, must depend 
upon, circumstances continually yarying) and to a great degree not con- 
nected with the conduct of the mariner himself; for instance, the place 
where the disobedience occurred, whether at sea or in a British or a foreign 
port, taking into consideration also the provisions of Sir James Graham's 
Act. [5 and 6 Wm. lY. ch. 19.] The discharge of a seaman for an offence, 
therefore, can hardly be a test, unless the offence be so atrocious as to 
make the discharge of the offender absolutely necessary to the safety of the 
ship. The only rule which I can get to guide me is this, that the wages 
may be forfeited, not in cases of discharge for mere disobedience of orders, 
but where the disobedience is to such an extent as to render the discharge 
of the seaman imperatively necessary to the safety of the ship, and the 
due preservation of discipline." The Blake, High Court of Admiralty, July, 
1839. Reported Monthly Law Magazine, December, 1840, voL ix, p. 202. 

> T^ Men/or, 4 Mason's R. 90. 

' Ante, Part n, eh. 4, p. 129. 

' The Baltic Merchant, Edwards's Adm. R. 86. SneU v. The Indepen- 
dence, Gilpin's R. 207. Cloittman v. Tunison, 1 Sumner's R. 373. 

* Ante, Part II, ch. 4, p. 142-145. 

 Robinet v. Ship Exeter, 2 Rob. Adm. R. 261. 

' Ante, Part II, ch. 4, p. 145. 
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obedience of orders must, in a single case, be of a high 
and aggravating character, involving a very gross breach 
of the contract, or, if habitual, must produce a general 
diminution of duty, to carry with it a forfeiture of all 
wages.* 

A third principle is that forfeitures, in cases of se- 
rious offences, are retrospective in their operation, in- 
volving only the wages antecedently earned. Thus, in 
the case of The Mentor^ where the seamen had been 
guilty of an endeavor to commit a revolt, on the home- 
ward voyage, and after the occurrence, the master put 
into St. Helena, for the purpose of procuring another 
crew, but some of the original crew remained on board, 
and performed their duty faithfully until the ship arrived 
home ; in answer to the seamen's action for wages, an 
attempt was made to carry forward the forfeiture to the 
time of the ship's arrival at St. Helena ; but the court 
refused to attach the forfeiture to any wages except those 
earned antecedently to the afiSray.^ 

In this case, the court settled some principles in rela- 
tion to forfeited wages, of a good deal of practical im- 
portance. The entire wages up to a certain period being 
declared forfeited, the question arose upon what portion 

* Ante, Part n, ch. 4, p. 147. The Ship Mentor, 4 Mason's R. 93. In 
this case, Mr* Justice Story said, " I should be sorry to lay it down as a 
settled rule, that even the commission of the offence of endeavoring to 
make a revolt, punishable as it is, by fine and imprisonment under our 
laws, is, in all cases, to be visited with a total forfeiture of vtrages. Cases 
may easily be conceived, where the seamen have, in a legal sense, com- 
mitted the offence, and yet under such circumstances of gross provocation 
and misconduct on the part of the master, as to form a very strong excuse, 
addressing itself to the conscience and mercy of the Court." 

' 4 Mason's R. 95. See also Dixon v. Tlte Cyrus, 2 Peters's Adm. R. 
412. 
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of the time the advance wages, other advances for necessa- 
ries made during the voyage, and hospital money, were to 
be charged. First, as to the advance wages, it was held 
that they were absolutely due to the seaimen, as part of 
the consideration of their contract to go on the voyage, 
and were not affected by any subsequent occurrences. 
Second, that the money advanced for clothes and other 
necessaries during the voyage, and the premium de- 
manded on it, were a charge which a Court df Admiralty 
would watch with solicitude, and allow in its discretion, 
according as it appeared to be just and reasonable ; and 
as it was so, in this instance, it was allowed as a charge 
against the seamen, to be deducted from the unforfeited 
wages pronounced due froin the dWner. 7%tn2, that the 
hospital money required by the act of July 16, 1798, ch. 
94, of twenty cents per month, which the master Was au- 
thorized to retain out of the wages of the teamen, was to 
be considered as a monthly deduction, to be apportioned 
upon the wages of the whole voyage, and not to be 
borne as a charge upon the unforfeited wages exclu- 
sively.^ 

Finally, the principle of condonation, by which the 
mariner is reinstated in all his rights, will cure a total dr 
partial forfeiture of wages, in case of a subsequent faith- 
ful performance of duty. The master, as the agent of 
the ship-owner, has the necessary power to grant such 
pardon as will operate to restore the right to wages ; and 
it is in general the right of the seaman to be reinstated, 
if he tender his amends in season, and before another 
person has been employed in his stead. The laws of 

> The Mentor, 4 Mason's R. 102, 103, 104. 
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Oleron and those of Wisbuy gave the mariner a right to 
offer satisfaction, in the presence of the crew, and if not 
then received again by the master, to follow the ship 
home and demand his wages.^ In our law, the same 
general right seems to be recognised, subject only to the 
exception that if the mariner's conduct has been so fla- 
grantly wrong as to justify his discharge, and if another 
person has been, in his absence, hired in his place, then 
the master will not be bound to receive him.* The fact 
of his being received again, or retained on board, in the 
ordinary performance of his duty, will in general be pre- 
sumptive evidence of a full pardon.' But this presump- 
tion may be rebutted. If the seamen are retained be- 
cause their places cannot be supplied, then the act of 
retaining them may not possess such significancy as 
would belong to it under other circumstances.^ 

In some cases, where the offence is not of an aggra- 
vated character, and punishment has been administered 
at the time, no forfeiture of wages will be superadded.^ 

^ Jugemens D^Oleronj art 14. Pardessus, tome i, p. 333. Drmt Mar. de 
Wisbuy, art. 28. Ibid. p. 481. 

' Clouiman v. Tunison, 1 Sumner's R. 373. Whit<m v. The Commerce^ 
1 Peters's Adm. R. 160. 

' Chutman v. Tunisan, supra. The Test, 3 Hagg. Adm. R. 307, '315. 
Thome v. White, 1 Pelers's Adm. R. 168. Black v. The Louisiana, Ibid. 
268. Relf V. The Maria, Ibid. 186. Dixon v. The Cyrus, Ibid. 407. Buck 
▼. Lane, 12 Serg. and R. 266. Miller v. Brant, 2 Campb. R. 590. Beak 
Y. Thompson, 4 East's R. 546, 565. See ante. Part I, ch. 3, p. 53, note 2, for 
some observations respecting a clause in the Boston shipping articles, re- 
stricting the effect of a pardon. 

^ The Mentor, 4 Mason's R. 96. 

* The Ealing Grove, 2 Hagg. Adm. R. 15. Bray y. The AtdUmta, 
Bee's R. 48. Luscornb r. Prince, 12 Mass. R. 576. 
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CHAPTER I. 

OF THE REAfEDT OF MARINERS FOR THEIR WAGES. 

We have seen, in a former part of this Treatise, the 
form and manner of hiring seamen, and the parties be- 
tween whom the contract takes place. It has been 
stated, that the parties to the contract are three ; the 
master, the owner and the seamen ; and that the hiring 
is ordinarily transacted by the master, as the owner's 
agent.^ It is now to be ascertained, what remedies exist 
for the mariner, for his wages. 

First in order, then, as the most effectual security, is 
that, upon the faith of which, by the universal maritime 
law, the contract is always presumed to be made — the 
lien upon the vessel itself. The Consolato affirms the 
existence of this lien with great emphasis. It directs 
the master to sell the vessel, if he has not means to pay 
the seamen ; " for the seamen ought to be paid," it de- 
clares, " before every one else, even though there remains 
hut a single nail for the payment ;" and it adds that 
they are hired upon the faith and security of this hypo- 
thecation.^ It elsewhere gives a precedence to the 
claims of seamen over all the other debts of the ship.* 

' Ante, Part I, ch. 2, p. 15 — 19. 

' Consolato del Mare^ art 93, [138]. Pardessus, tome ii, p. 129. 
> Ibid. art. 13, 18, 94, 113, 148, 182, [68, 63, 139, 158, 193, 227.] Ibid, 
tome ii, p. 66, 71, 129, 142, 164, 205. 
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The French Ordinance of 1 68 1 specially affects the ves- 
sel with the same lien, and gives the same privilege ;^ 
both of which are reenacted in the Code de Commerce 
with slight variations.' Indeed, the universal maritime 
law of Europe, Continental and British, gives this real 
security upon the ship itself, to the mariner, for his 
wages,^ and it is equally recognised and enforced in this 
country/ The grounds upon which the security and 
precedence rest are, that the mariner, in contracting with 
the master, is presumed to engage on the credit of the 
ship ; that he is constantly in danger of losing his wages 
by shipwreck ; that it stimulates his exertions to save as 
much as possible in the hour of danger, to give him a 
preferred right of payment out of it ; and that finally, by 
his exertions in bringing the remnants of the vessel, or 
the vessel itself into port, he has enabled others to be 
paid, who have claims on it like his own.^ 



^ L*Ord. de la Marine, liy. 3, tit. 4, art 19. Liv. 1, tit. 14, art. 16. 

' Code de Commerce, art. 271, 191. In the French law the master's 
wages are also a lien on the ship. Ibid. 

' CleiraC) p. 8. Targa, p. 308. ValiD, Comm. tome i, pp. 362, 751. 
Emerigon, tome i, p. 493 ; tome ii, pp. 229, 569. Jacobsen's Sea Laws, by 
Frick, book 2, ch. 2, p. 151. Abbot on Shipping, part 4, ch. 4, sec. 8. 
The Favorite, 2 Dods. Adm. R. 222. The Sidney Cove, 2 Ibid. 1. 

« Farrel r. M*Clea, 1 Dall. R. 392. Brown y. Lull, 2 Samner's R. 443. 
The Mary, 1 Paine's R. 180. Sheppard v. Taylor, 5 Peters's S. C. R. 675, 
and numerous cases in the notes, infra. The lien is also recognised hj 
our Statu te^ Act U. S. 20 July, 1790, ch. 56, sec. 6 ; and is given to fish- 
ermen in the bank and cod fisheries ; Act U. S. 19 June, 1813, ch. 2. On 
some of the western waters, there is a lien given by state legislation to the 
officers and crews of steamboats, and a proceeding in rem, 

* Jacobsen's Sea Laws, by Frick, book 2, ch. 2, p. 151. Valin, 
Comm. tome i, pp. 362, 363. 1 Sider. 179. 11 Johns. R. 280. The Ne/h- 
tune, 1 Hagg. Adm. R. 227. 



NATURE OF A MAKITIME LIEN. 315 

But the voyage must be legal, to give a lien on the 
vessel for wages. If it be illegal, and such illegality is 
known to the mariner, he cannot assert a claim upon the 
vessel.^ But where the mariners are innocent of all 
knowledge of^ or participation in the illegality of the 
voyage, their claim will be preferred to the claim of for- 
feiture on the part of the government.^ 

The nature of this lien, or claim upon the vessel in rem 
is totally distinct from those rights which are more appro- 
priately called liens, at the common law. Strictly speaking, 
a lien is a right to detain a thing put into a party's pos- 
session, until some demand of that party is satisfied.^ The 
word itself, however, has been used indiscriminately, in our 
law books, to signify as well the strict possessory lien of 
the common law, as those other <2laims with which a 
particular thing may be afiected, by a privileged debt, 
which require and involve no possession, but attach to 
the thing wherever it is found. To define clearly, there- 
fore, the nature of the mariner's claim upon the vessel, it 
would seem to be necessary to discard this term from 
use ; though it has been so extensively employed in ju- 
ridical discussions, that it cannot be wholly dispensed 
with.* 

Domat, treating of the privileges of creditors, divides 
them into three classes, in one of which he places '' those 

* The St. Jago de Cuba, 9 Whealon's R. 409. The Langdan Cheeves^ 
2 Mason's R. 58. The Vanguard^ 6 Rob. Adm. R. 207. The Leander, 
£dw. Adm. R. 35. The Benjamin Franklin, 6 Rob. Adm. R. 350. 

 The St. Jago de Cuba, Rn.d The Vanguard, supra. See also Sheppard 
▼. Taylor, 6 Petere's S. C. R. 675, 709. 

' Story on Agency, sec. 352, and the authorities cited. 

^ See a discussion of the nature of maritime liens, in the opinion of the 
Court in the case of The Nestor^ 1 Sumner's R. 73. 
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whose debt has some privilege which distinguishes their 
condition from that of others, and gives them a preference 
over those whose debt maj be prior in point of time.''' 
*^ Privileges," he says, << are of two kinds : one, those 
which give a preference upon all goods, without special 
affectation of any one thing ; as, for example, the privi- 
lege of expenses of justice, and of funeral charges : the 
other, those which have only a special affectation of cer- 
tain things^ and not of other things."^ " The privilege 
of a creditor is the distinguishing right which the quality 
of his debt gives him, which causes it to be preferred to 
other creditors, and even to express hypothecations, though 
anterior/'^ 

The kind of claim here spoken of is precisely what 
the maritime law intends, in the claim of seamen upon 
the vessel, as in the case of other maritime liens.^ It 
embraces two elements : frst^ it is a special charge on 
the ship itself; a right to be paid out of the thing: 
second^ it is a privileged charge, entitled to be paid, by 
priority, before any other special charge upon the same 
thing. These characteristics are fully recognised in the 

* Domat, lir. 3, tit. 1, sec. 5. (Earres Complete, tome ii, p. 35, Paris, 
1829. 

* Ibid. It is difficult to render, by any corresponding English terms, bet- 
ter than special uffeetaticn, the affectation particuhire sur une chose, of a 
writer whose native tongue is so exact, and so eminently adapted to scien* 
ti6e precision. The phrase, in English, sounds like special affectation, in 
good sooth. The use, however, of the verb '* to affect," in the sense of to 
taint, or touch with, to convict of, is by license conceded to the profession. 
'*A merely juridical phrase," says Dr. Johnson, of the eighth and last 
meaning which he assigns to the word. 

> Ibid. 

« « Every privilege," says Emerigon, ^ carries with it a tacit hypotheca- 
tion." Contracts a la GrjMse, ch. 12, sec. 2. 
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decisions in our own and the English law. Thus, from 
the principle that the claim is a charge on the thing it- 
self, and not merely a right to detain the thing, flows the 
necessary consequence, that it does not include or require 
possession of the thing, in order to be enforced or kept 
alive ; but it is a right to proceed against the thing, 
wherever it is found.^ So too, it is equally a conse- 
quence of the same principle, that the lien, attaching 
originally to the vessel, attaches to whatever is substi-* 
tuted for it. If the ship is sold, the lien still attaches to 
it, or to its proceeds, in the hands of the owner, or of 
his assignee, or when deposited in court ; and the seaman 
may proceed against such proceeds, or against the ship 
itself, according as either is under the process of the 
court.^ If the ship is seized and condemned in a foreign 
country, and restitution is made in money, the lien re- 
attaches upon the fund, as representing the ship, whether 
received in the whole or in part of the value, or of the 
sum awarded, because it attaches equally upon a part of 
the ship, as well as the whole.^ 

* Sheppard v. Taylor, 5 Peters's S. C. R. 675. ' Brovm v. Lull, 2 Sum* 
net's R. 443. The Nestor, 1 IbicL 73. The Mary, 1 Paine's R. 180. The 
BaUwia, 2 Dods. Adm. R. 500. The Lord Hobart, 2 Ibid. 100. The Ma* 
donna D'Idra, 1 Ibid. 37. The Sidney Cove, 2 Ibid. 11. The Neptune, I 
Hagg. Adm. R. 227. Goodridge ▼. Lord, 10 Mass. R. 483. 

* Sheppard r. Taylor, 5 Peters's S. C. R. 675. Brown Y. LuQ, 2 Sam* 
neWs R. 443. The Dunvegan Castle, 3 Hagg. Adm. R. 329. The Prince 
George, 3 Hagg. Adm. R. 376. And the Ilea exists in all cases as much 
against the government, becoming proprietors by way of purchase, or for- 
feiture, or otherwise, as it does against the vessel in the possession of a 
private person. So too, of bottomry bonds. United States y. Wilder, 3 
Sumner's R. 308, 314. The St. Jago de Cuba, 9 Wheaton's R. 409. TAs 
Vanguard, 6 Rob. Adm. R. 207. 

' Ibid. The Neptune, 1 Hagg. Adm. R. 227. Pitman v. Hooper, 3 Sum- 
ner's R. 50, 286. 
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The mariner's lien is a pnFileged claim. Hence it has 
precedence of all the other debts of the vessel, and is 
even entitled to be paid before the debts for which an 
express hypothecation of the ship may have been given, 
whether the vessel itself be proceeded against, or a fund 
which represents iO 

The modes in which the seamen's lien may be lost or 
extinguished, may be examined under three principal 
beads. First, by the destruction of the thing. Second, 
by payment, or what is equivalent thereto. Third, by 
prescription, or laches, or a renunciation of his rights by 
the mariner.' 

First, the lien is of course lost by the destruction of 
the vessel. But it must be a total loss and destruction 
of every part of it. It has been seen, in a previous dis- 
cussion of the case of shipwreck, that the seamen are 
entitled to be paid out of any fragments of the wreck 
which they may save ; and although there has been some 
doubt whether a new lien, in the nature of a lien for sal- 
vage, did not arise, in such cases, the weight of authority 
is in favor of the doctrine, that the contract is not dis- 
solved, and hence that the original lien for wages adheres 
as well to parts of the ship as to the whole.^ So too, in 
the cases of restitution of the value of the ship, after a 
seizure and condemnation, the whole wages due attach 



^ The Madonna D*Idra, 1 Dods. Adm. R. 37. The Sydney Cove, 2 Ibid. 1. 
The Kammerheve Rosenkraniz, 1 Hagg. Adm. R. 63. The Ship Virgin^ 
8 Peters's S. C. R. 538. The Paragon, Ware's R. 322, 330. 3 Kent's 
Com. 196, 197. 

' See Pothier, TraiU de VHypothkque, ch. 3, as to the manner in which 
an hypothecary interest may be extinguished. 

* Ante, Part IV, ch. 2, p. 284, et $eq. 
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as well to the first instalment of the indemnity received 
by the owner, as if the whole had been received.' 

In the second place, the lien is lost by payment of the 
claim, or what is equivalent thereto. But it must be a 
payment in full, to extinguish the lien : payment in part 
can only extinguish the lien pro tantOy which remains 
good for the residue over the whole of the thing to which 
the* lien originally attached.^ What will be considered 
as equivalent to payment must depend on particular facts. 
It is a general principle of law, that the taking of a ne- 
gotiable security extinguishes a simple contract debt ; 
and in a case where a seaman, discharged at Calcutta, 
and having had his wages offered to him in money, pre- 
ferred to take a bill of exchange on the owners, as an 
accommodation to • himself, Lord Sto well held that he 
could not sue against the ship, the owners having become 
insolvent, but that having made his election, he must 
stand by the risk.^ This is a rather rigorous application 
of legal principles to a right which the maritime law is 
disposed to favor. In another case, where there was no 
offer of money, but when the men called on the master 
for their pay, he drew an order on the owner, not nego- 
tiable, the learned Judge of the District Court for Maine 
held that the taking of the order was not to be considered 
as a waiver of their lien on the vessel, or of their right to 
proceed against the master.^ 

* Brown v. Lua, 2 Sumner's R. 443. Pitman v. Hooper, 3 Ibid. 50, 286. 
The same is trae of portions of the freight received. Ibid. 

' Pothier, TraiU de VHypothique, ch. 3, sec. 4. 

* The William Money, 2 Hagg. Adm. R. 136. 

* The Eastern Star, Ware's R. 185. As to the extinguishment of the 
original debt, by taking a negotiable security, see Chitty on Contracts, fourth 
Amer. edit. (1839,) p. 594, and notes. The modem doctrine, in respect to 
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In a more recent case in England, the seamen had 
proceeded in the Admiralty against the freight in the 
hands of the ship's agent, the ship itself having gone to 
sea. The agent admitted that he had received the 
freight, but had paid it away ; and in order to avoid fur* 
ther costs, and in the expectation that the ship would 
soon return, consigned to him, h^ gave his bill at three 
months' date for fifty-five pounds, debt and costs; where* 
upon the matter was alleged to be under treaty.^ The 
ship arrived in England, consigned to other parties, and 
not to the former agent. The consignees admitted the 
claim of the seamen against the ship, but refused to pay 
the costs. ^ Upon this, an action was entered against the 
ship ; and, on the part of the owners, thirty-eight pounds 
and fourteen shillings — the amount of wages and allow* 
ances claimed — were paid into the registry, with an un- 
dertaking to pay such costs as might be decreed against 
them. The facts were then set forth on behalf of the 
seamen, in an act on petition : and in reply, it was ad* 
mitted that the amount of the demand, for which the 
former action was brought against the freight, and for 
which the second action had been entered against the 
ship, was paid into the registry, as the ship was liable 
for the same, although she did not continue the property 
of the persons to .whom she belonged when the debt to 
the said seamen was contracted, or when the freight was 



liens, is, that an express contract for a specific sum is not of itself a waiver 
of the lien, but that to produce that effect, the contract must contain some 
stipulations inconsistent with the continuance of such lien, or from which 
a waiver may fairly be inferred. Peyroux et oL r. Howard, 7 Fetera's 
S. C. R. 324. 
^ That is, so alleged in the proceedings, for delay. 
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earned, or the former action pending ; but it was denied 
that the ship was liable for the costs of such action, in- 
asmuch as it should have been proceeded with, or the 
former agent sued upon his bilL An affidavit, with a 
letter, dated before the action was entered against the 
ship, from the former agent to the Sardinian Consul, [who 
intervened for the seamen, they being Italians,] was 
brought in, giving notice to the consul of the ship having 
arrived in England, and that having accepted the bill, 
merely as guarantee, he was only liable in the event of the 
men not recovering against the ship. There was no proof 
of the change of ownership. Sir John Nicholl. " It is 
said that the agent admits that he had possession of the 
freight, but it was out of his possession before the com- 
mencement of this suit ; and he only undertook to pay 
the demand in case the ship were consigned to him. It 
is also said that this is a new suit; but I do not so con- 
sider it ; it is only a continuance of proceedings for the 
same object — the recovery of wages. The ship is liable 
for wages and costs. The costs are as much due as the 
sors principalis. If the ship has changed her owners, 
this payment may be hard upon those who are the pre- 
sent owners, but they must seek their remedy against the 
former owners."^ 

In the third place, the lien may be lost by prescription, 
or laches, or a renunciation of his rights by the mariner. 

In France, the rule is that the wages of the seamen 
for the last voyage are a charge on the ship, and after a 
voluntary sale and a voyage in the name and at the risk 
of the new owner, their lien is lost.^ No such prescrip- 

> T^« Afor^ar^/, 3 Hagg. Adm. R. 238. 
' UOrd. de la Marine, litr. 1, tit. 14, art. 16. 

41 
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tion has been adopted in this country, or in England. 
Seamen may pursue their lien after the vessel has passed 
into other hands, and after she may have made one or 
more voyages.^ Nor does any particular lapse of time 
defeat it, provided that neither the vessel, nor a fund that 
may be substituted for it, is within their reach ; as in 
cases of seizure by a foreign government, where the lien, 
as we have seen, reattaches, upon restitution.' The limi- 
tation followed by our admiralty courts is that involved 
in the maxim ^< vigilantibusy nan domUeniibuSy s%^n)eniuni 
leges.^^ If a mariner, being on the spot, should suffer a 
vessel to be sold to a person ignorant of his claim, with- 
out asserting it, or giving notice of it, when he might 
have done so ;^ a fortiori, if, being on the spot, he suf- 
fers a judicial sale to take place, under a decree of a 
court of Admiralty^ at the suit of others of the crew, and 
gives no notice and does not apply to be admitted against 
the proceeds ; * in these and the like cases he would lose 
his lien. 

Still, there is no fixed rule, other than what in equity 
ought to be drawn from the circumstances of each case- 
Thus, where mariners shipped with a cargo on a voyage 
from New York to New Orleans and back, and the ves- 
sel remained at the latter port more than a year waiting 
for freight, and not obtaining any, the master discharged 
the seamen, whom he persuaded to return with him in 



^ The Mary, 1 Paine's K. 180. Tfie Batavia, 2 Dods. Adm. R. 500. The 
Margaret, 3 Hagg. Adm. R. 238. The Eastern Stor, Ware's R. 185. 3 
Kent's Com. 197. 

• Ante, p. 278, 279, 280. 

• The Rising Sun, Ware's R. 85. 

• Trump V. Ship Thomas, Bee's R. 86. 
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another vessel to New York, to get their wages ; and 
afterwards, while the vessel was at New Orleans, she 
was sold and went a voyage to Liverpool and thence to 
New York, where the former crew libelled her ; the Cir- 
cuit Court for the District of New York held that their 
forbearance to libel her at New Orleans did not amount 
to a waiver of their lien against a subsequent bona fde 
purchaser. Thej were discharged and persuaded to re- 
turn to New York, before the vessel was sold ; as stran- 
gers, they might have found difficulty in getting bail for 
the proceedings, at New Orleans ; and they might have 
had other motives of liberality, in not libelling the vessel 
there, as this might have had the effect to break up the 
residue of her voyage, or expose her to be sold at a great 
sacrifice*^ 

We have seen that in admiralty proceedings there is 
no express limitation of time, within which seamen must 
pursue their claims.^ 

Another security for the payment of wages is a direct 
hypothecary interest in the freight earned by the vessel, 
for the amount of the wages due. The general maritime 
law clearly recognises such a lien. The Consolato de- 
clares that the master is bound to pay the seamen with 
the freight which he receives, and if this is not sufficient, 
that he ought to borrow ; that he should pay them at the 
place where he receives the freight, and with the same 
kind of money which he receives from the merchants ; 
and that when the merchandise is abandoned to the mas- 
ter for the freight, whether it is worth the freight, or not. 



> The Mary, 1 Paine's R. ISO, 187. 
' AfUB^ Part IV, cb. 1, p. 268, 269. 



^ J 
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the seamen ought to be paid their wages, though it should 
be necessary to sell the ship.^ The French ordinance cf 
1681, and the new code, specially affect the freight as 
well as the vessel, with the wages ; ^ and although the 
seaman's privilege against the vessel is, in the French 
law, placed in the sixth rank in the arrangement of the 
privileges of different creditors, it is not so with regard to 
the freight, against which his privilege is first, because 
he has created the freight for the owner by his labor.' 
The laws of Spain and Portugal also make the freight 
specially answerable for wages/ Foreign text writers 
affirm the same privilege.^ By our courts, the lien on 
the ship and that on the freight are treated as of the 
same nature and ordinarily of the same extent f and it 
seems that they would be so regarded in England.^ 

The lien on the freight can be enforced by seizing it 
in the hands of the master, or in the hands of the mer* 
chant before it is paid over to the master.' If this pre* 
caution is omitted, and the merchant has paid over the 
freight to the master, the French writers are of opinion 



^ Cofisolato del Mire, ch. 93, [138,] 94, [139,] 60, [131.] Pardessus, tome 
ii, p. 129, 130, 125. 
' If' Ord. de la Marine^ IW. 3, tit. 4, art. 19. Code de Commerce, art. 271. 
' Sautayra, Code de Commerce, expliqud, p. 176, Paris, 1836. 

* JacobseD*s Sea Laws, book 2, ch. 2, p. 150. 

* Valin, Comm. tome i, p. 751. Emerigon, tome ii, ch. 17, see. 11. 
Boalay Paty, Cours de Droit Commerce, tome ii, p. 223. 

* Sheppard v. Taylor, 5 Peiers's S. C. R. 675. Brown v. LuU, 2 Sum- 
ner's R. 443. Pitman v. Hooper, 3 Ibid. 50. Poland et al. y. Tke IVeighl^ 
4-c., of The Spartan, Ware's R. 134. 1 Peters's Adm. R. 194, note. 

^ The Lady Durham, 3 Hagg. Adm. R. 200. 

* Sautayra, Code de Commerce, expliqui, p. 176. Poland et aL t. T%9 
Freight, Sfc, of The Spartan, Ware's R. 134. The Lady Durham, 3 Hagg. 
Adm. R. 200. 
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that the mariners cannot recover of the merchant.^ But 
in this they must intend the case of payment to the mas- 
ter without notice from the seamen of their claim.* 

If the merchant refuses or neglects to pay the freight, 
the mariners may proceed against the merchandise for so 
much of the freight as is due upon it.^ Where the 
ship and cafgo belong to the same person, it has been 
held in one case that the mariners may proceed against 
such cargo, for a reasonable freight, although it had 
passed to assignees, on the insolvency of the owner, be- 
fore the ship arrived/ If, the owner of the ship being 
also owner of the cargo, both have been seized and con- 
demned by a foreign government, and afterwards restitu- 
tion in value is made, and freight is awarded as a distinct 
item, the mariners may proceed against it for wages, in 
the hands of the assignees of the insolvent owner.* And 
if the owner receives any freight, whether in full or in 
part of what was earned, the whole wages due attach 
upon it ; for as the wages are nailed to the last plank of 
the ship, so also they are to the last fragment of the 
freight* 

^ Valia, Comm. tome i, p. 751. Sautayra, ut supra. Boacher, Droit 
Mar, part 3, sec. 7. 

 See ante, Part III, ch. 4, and the case of IngersoU v. Van Bokkelin, 
there cited. 

• Poland et al T. The Freight, S(c,, of The Spartan, Ware's R. 134. 
The Lady Durham, 3 Hagg. Adm. R. 200. 

^ Poland et dL r. The Spartan, supra. In The Lady Durham, Sir John 
Nicholl said, "A mariner has no lien on the cargo, as cargo; his lien is 
upon the ship and on the freight as appurtenant to the ship ; and so far as 
the cargo is sabject to freight, he may attach it as security for the freight 
that may be due." 

» Shepherd v. Taylor, 6 Peiers's S. C. R. 676. . 

• Brown v. Lull, 2 Sumner's R. 443. Pitman v. Hooper, 3 Ibid. 50, 186. 



326 MAROilR'S REBfEDT AGAmaT THE MASTER. 

Of the personal remedies for the mariner, we have 
now to treat of the liability of the master and the owner 
of the ship. 

The manner in which seamen are ordinarily hired, by 
the master acting as the agent of the ship-owner, has 
been stated in a former chapter ; and it has been seen 
that he is ordinarily clothed with authority to make this 
contract, subject to very few restrictions.* Whenever he 
hires a mariner, the master subjects himself to a personal 
liability to such mariner, f<»r the wages, founded in the 
contract of hiring, which he has himself made.^ This 
liability is usually expressly stated in the shipping arti- 
cles, which ordinarily recite that the master agrees with 
and hires the several other parties. There can be no 
question, therefore, of the master's personal liability to 
the mariners whom he has himself hired. And where 
he has not hired them himself, but they have been hired 
by the owner, and the master afterwards signs the con* 
tract, it has been held that the master is liable to the 
action of the seamen for wages, for that is a case of con* 
tract.® So too, it is said, upon great authority, that the 
mere fact of the contract being made by the owner, 
would not raise the presumption that exclusive credit was 
given to the owner, by the crew, as it might in other 
contracts respecting the vessel; because the shipping 

And if any freight is earned, whether received or not, the mariners are en- 
titled to wages. Ibid, and ante, Part IV, ch. 2. 

^ Ante, Part I, ch. 2, p. 15, et seq. 

* Pothier, Louages Mar, n. 226, edit Dupin, tome iv, p. 429. Abbot on 
Ship, part 4, ch. 4, sec. 10, p. 485, Amer. edit. 1839. Farrel y. IttCUa, 1 
Dall. R. 392. The Margaret, 3 Hagg. Adm. R. 238. Ante, Part m, ch. 1, 
and cases cited. 

' Mayo tr. Harding, 6 Mass. R. 300. 
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articles and the maritime law contemplate a personal re- 
sponsibility of the master.' 

But where the master has neither originally hired the 
mariners, n<»r subsequently signed the shipping articles, 
does he in any, and what case, become personally liable 
to the seamen who may have performed the voyage un*^ 
der him ? The Supreme Court of New York have de- 
cided that a master who was sent out by the owners to 
take the place of the original master and bring the vessel 
home, which had been captured, was liable to the crew 
only for that portion of the wages accruing after he 
took the command. They put it upon the ground of 
contract ; and as there was no contract between the new 
master and the crew, with respect to the outward voyage, 
and he did not assume the contract of the old master, it 
was held that the voyage home was, under the circum- 
stances, altogether a new contract vnth the crew, and 
the only contract into which the new master had en- 
tered.* 

In this case, the court said, " The only case in which 
it can be supposed that a new or substituted master as- 
sumes the contract, is, when he takes upon himself the 
original voyage.'" We may suppose the case, then, of a 
substituted master, who completes the original voyage, the 
vessel earning freight, which the new master receives, or 
might have received. 

I have stated, in the chapter on the master's relaticm 
to the vessel, that his liability to the seamen is founded 

' Story's Comm. on Agency, sec. 299, p. 302; he cites 2 Emerig. Des 
Assurances^ ch. 4, sec. 12, p. 467. 1 BelPs Comm. sec 435, p. 414, sec 418, 
p. 39a 

' Wysham y. Rasserij 11 Johns. R. 72. 

» Ibid. p. 73. 
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in contract, express or implied.^ If, then, a substitated 
master had earned freight, and had actually received it, 
or might have received it, to be applied to the claims of 
the seamen, would he not be deemed to have assumed 
the whole of the original contract, so as to be personally 
liable for the wages earned before, as well as those 
earned after his accession to the office ? It is certain 
that the maritime law contemplates freight as the trust 
fund for the payment of wages, and some of the older 
authorities direct the master positively in regard to the 
payment of their claims out of it.' If he had actually 
received the freight, and neglected their claims, he would 
at least be liable as the holder of a fund out of which 
they are entitled to be paid by priority.^ Whether the 
opportunity to have received it would raise an implied 
contract with the seamen for the whole voyage, is a 
question deserving of consideration. 

The remaining personal remedy for the mariner is 
against the owner or owners of the vessel. 

It has been shown in a former chapter that the master 
is uniformly empowered by the maritime law to contract 
with the seamen for their services ; that he hires them 
as the agent of the ship-owner, as well as on his own ac* 
count ; and that through such agency the owner becomes 
personally liable to the seamen for their wages.^ It is 
not necessary that the owner should be known to the 
mariner, thus hired, or that his name should appear as 
owner in the shipping articles. If he be the owner of 

* Ante, Part III, ch. 1. 

* Ante, p. 323, 324, and notes. 
' Valin, tome 1, p. 751. 

^ Ante, Part I, ch. 2, p. 15, 19. 
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the vessel, be virtually contracts with the mariner, through 
the agency of the master, and is answerable for the per- 
formance of his engagement.^ So too, although the 
statute regulating the fisheries, requires the shipping arti- 
cles to be endorsed or countersigned by the owner,^ it 
has been held that the articles do not determine conclu- 
sively who are the owners, nor with whom the contract 
IS made ; but that a seaman may have his remedy for his 
share of the fish taken, against all the owners, and he 
may show those whom he sues, to be such, by other evi- 
dence than the papers of the vessel.^ 

There is no difficulty, therefore, in the maintenance of 
the general proposition that the owner is answerable for 
the wages of the seamen. But the question, who is to 
be deemed owner, under all circumstances, with reference 
to this contract, may present real embarrassments, in 
some cases. 

One test, to be applied to the solution of this question, 
would be, who appointed the master and gave him, ex- 
press or implied, authority to hire the seamen ? If the 
actual owner of the ship did this, he remains personally 
liable for the wages of seamen hired for the voyage, and 
cannot divest himself of that liability by a sale of the 
ship abroad. Thus, where a ship, which had been cap- 
tured on the voyage homeward, was abandoned to the 
underwriters, on receipt of the news of capture, and af- 
terwards, being released, performed the voyage and de- 

^ Abbot on Shipping, part 4, ch. 4, sec. 10, p. 485, Amer. edit. 1829. 
Brande y. Haven, Gilpin's R. 592. Wait y. Gihbs, 4 Pick. R. 298. Farrel v. 
AtClea, 1 Dall. R. 393. The St. Johan, 1 Hagg. Adm. R. 334. 

' Act U. S. 19th June, 1813, ch. 2, sec. 1. 

* Wait Y. CHbbs, 4 Pick. R. 298. 

42 
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liFered her cargo, a seaman who had been taken oat bj 
the captors, but who had returned home as soon as he 
was set at liberty, was held entitled to wages to the 
time of his return; from the original owners and not 
from the underwriters.^ So too, it has been held that 
the sale of the vessel, by the owner, subsequent to the 
making of the shipping articles, does not discharge his 
liability for the wages of a seaman, though the voyage 
was not terminated, nor the wages demanded, previous 
to the sale.^ But where there was a contract by the 
master of a ship in a foreign country, for the sale of the 
ship, and a delivery in pursuance of such contract, which 
was afterwards fully ratified by the owner, and the mas- 
ter left the vessel in charge of a new master appointed 
by the purchasers, who agreed to victual and man the 
vessel for the voyage, it was held that a mariner who 
shipped at the foreign port, under the new master, could 
not look to the former owner for his wages.' 

But the actual privity of contract does not always de- 
termine who, as owners, are liable for the wages of mari- 
ners. A party may neither have appointed the master, 
nor hired the seamen, yet if he acquires the interest of 
an owner in the vessel and receives the freight, he may 
be liable for the wages earned after he acquired such an 

^ Brooks y. Dorr, 2 Mast. R. 39. 

* Bronde v. Haven, Gilpin't B. 591^ See also The Bationa, 2 Dods. Admu 
R. 500. 

' AspinwcUl V, Bartlett^ 8 Mass. R. 483. So too, in relation to repairs 
and supplies, where a contract for the sale of the ship has been made, and 
possession delivered to the vendee, die fact that the legal title remains in 
the vendor, does not make him liable for the contracts or conduct of the 
master. Wendover v. Hogeboom^ 7 Johns. R. 308. Leonard v. HuuHng^ 
tont 15 Ibid. 298. Thorn v. mcks, 7 Cowsn's R. a07. 
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interest. Thus, underwriters^ after am abandonment is 
accepted, become owners of the ship, are entitled to the 
freight earned subsequently to the abandonment, and are 
liable to the payment of the wages of the master and 
mariners for the residue of the voyage after they become 
owners,^ With regard to the mortgagee of a vessel, in 
the analogous cases of repairs and supplies, it is the set- 
tled doctrine in this country, that the mortgagee in pos- 
session, receiving the freight and employing the vessel, 
is to be treated as owner ; but where he is not in pos- 
session and does not receive the freight, he is not to be 
so treated.* But the cases pioceed upon the impcnrtance . 
of the question, to whom was the credit given ? Where 
the dealing has been with the mortgagor, as owner, and 
he retains possession of the ship, the mortgagee is not 
held liable. Where there has been no dealing with the 
mortgagor in the character of owner, but the credit has 
been given to the person who may be owner, it is said to 
be a point still remaining open for discussion, whether 
the liability will attach to the beneficial, or to the legal 
owner.^ 

Now with respect to the mariners, the fact of appoint- 
ing the master and hiring the crew is of itself a badge of 



' Hammond r. Eshx Fire and Mar, In$. Ca., 4 Mason's R. 196. Thofr^ 
jMiy.i2m0cro//,4East'8R. 34. Sharpy, Gledstane^l EzsX'sR, 2^ Case v. 
Davidson, 5 M. and S. 79. M^Bride y. Mar, Ins, Co., 7 Johns. R. 431* 
Coolidge V, Gloucester Mar, Ins. Co., 15 Mass. R. 341. 

' M*Iniyre v. Scott, 8 Johns. R. 123. ChampUn, r, Butler, 18 Ibid. 169. 
Thorn y. Bicks, 7 Cowen's R. 697. Ring v. FrankUn, 2 HalPs N. Y. B. 1. 
Tucker r, Buffington, 15 Mats. R. 477. Dame v. Hadlock, 4 Pick. R. 458. 
Brooks y. Bonsey, 17 Ibid. 441 . Colson y. Bonsey, 6 Greenleaf 's R. 474. 

' See 3 Kent's Comm. p. 135, 136, edit 1840. 
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ownership ; it is the exercise of an act of ownership, 
always relied on in other cases, and in the case of a 
charter-party it often determines who is owner for the 
voyage. It would of itself, therefore, furnish some pre- 
sumption, that the mortgagee, who did not hire them, 
was not liable to pay them. But if the mortgagee has 
taken the control of the vessel and receives the freight, 
although the master and crew bad been hired by the 
mortgagor, would he not then be liable at least for the 
wages earned after such possession, upon the same ground 
as the underwriter is, who has accepted an abandonment? 
Would he not also be liable for the whole wages of the 
voyage, if he had received sufficient freight ? 

In an action in the Supreme Court of New York, 
brought by the master of a vessel for his wages and those 
of his apprentice, it appeared that the defendant held a bill 
of sale of the ship, absolute in its terms, was named as 
owner in the register, and wrote the usual letter of instruc- 
tions to the master, when about to sail on the voyage. The 
master was hired for the voyage by the vendors of the ship. 

For the defendant, it was proved that the bill of sale, 
though absolute on its face, was given as collateral secu- 
rity, by way of. mortgage ; that he merely lent his name 
to cover the voyage, but was not interested in it, and 
did not receive the freight, and that the plaintiff had full 
knowledge of these facts. The court held, that whether 
the defendant were to be considered as an absolute pur- 
chaser, or as a mortgagee in possession, would be imma- 
terial, provided there was an actual contract of hiring 
between him and the plaintiff; and that, in either case, 
the relation of master and owner would exist, so far as 
to support the claim for wages, if the voyage was per- 
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formed for the use of the defendant. But as the de- 
fendant was not interested in the voyage, and the master 
knew this, he must look to the actual employers with 
whom he made his contract.^ 

In a case before Lord Stowell, it appeared that a firm 
of bankers had taken a conveyance of a vessel as secu- 
rity for a balance of account, to be sold and disposed of, 
in trust, to pay themselves, and to account ; they ap- 
pointed an agent, who entered into copartnership with 
one S. and this latter firm employed the vessel as agents 
for the bankers ; the vessel was continued by them in 
the Norwegian trade, in which she had been employed 
by the former owners, under the name of one Gersse, 
the master, as owner, who was represented as such, in 
order to evade the laws of Norway. The mariner suing 
was hired in the Shetland Isles, tp go upon one of these 
Norwegian voyages. It appeared in the cause, that the 
bankers, in an answer filed in the Court of Chancery to 
a bill by the former owners, had sworn that they were 
the owners of the vessel, at a time when the mariner's 
services were rendered. A protest was entered against 
the mariner's suit, upon the ground that the question of 
ownership was unsettled in the Court of Chancery. But 
Lord Stowell overruled it, partly upon the ground of the 
positive admissions contained in the answer, and partly 
because from the other facts it appeared that the bankers 
had employed the vessel for their own benefit and receiv- 
ed its earnings ; and they were accordingly held liable 
for the mariners' wages.* 

> Ckamplin v. Butler, 18 Johns. R. 169. 
' The St. Johan, 1 Hagg. Adm. R. 334. 
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From these and the analogous cases of repairs and 
supplies, it would seem that the naked legal title, or the 
possession, being in the mortgagee, is not sufficient to 
charge him with the wages of mariners, unless be re- 
ceives the freight, or, what is the same thing, unless the 
voyage is performed for bb benefit* But if the legal 
title, or the possession, be accompanied with an interest 
in the voyage for bis own benefit, be may be charged with 
the wages of the mariners.^ 

In the cases of charter-parties, the fact of hiring tbe 
roaster and crew is also of great consequence, in deter- 
mining whether the general owner^ or the hirer, is to be 
deemed owner of the ship for the voyage ; the general 
doctrine being that where the general owner retains the 
possession, control and navigation of the ship, that is to 
say, where he supplies the necessaries for the voyage^ 
and appoints the master and crew, the charter-party is a 
mere afireightment sounding in covenant, and the gen- 
eral owner remains owner for the voyage ; but that 
where the freighter hires the possession, control and 
navigation of the ship, agreeing to pay the master and 
crew, he becomes owner for the voyage, and the general 
owner has not the privileges and responsibilities of own- 
ership, in respect to thurd persons, for that voyage.* But 

* Registered owBenhip i» jm'ma /ocit erideaoe of liability for the re* 
pairs of a ship ; but it may be rebutted by showing that tbe credit waa 
given to another. Cox v. Eeid^ 1 Ryan and Moody's R. 199. 

' Christie v. Lewis, 2 6. and Bingh. 410. Mareadier ▼. Chesapeaie 
Ins. Co., 8 Cranch's R. 39. Grade r. Palmer, 8 Wheato&'a R. 605. 
Hallet T. Col. Ins. Co., S Johns. R. 209. Clarkson ▼. Edes, 4 Cowen's R. 
470. APIntyre v. Bourne, 1 Johns. R. 229. The Volunteer and Cargo^ 1 
Sumner's R. 551. Certain Logs of Mahogany, 2 Ibid. 589. Tkt Schooner 
TrUmne, 3 Ibid. 144. Taggard t. Loring, 16 Mast. R. 336w Emery r. 
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the question who is to pay the crew, which has so mnch 
iDfluence in determining the question of ownership for 
the voyage, is here the question to be determined. It 
may be supposed to arise, then, in the case of a letting 
of the ship to the master, or any other person, upon such 
terms as amount to a charter-party, with an agreement 
as between themselves, that the hirer shall victual and 
man her. The hirer, or the master appointed by him, 
engages the crew, who have no knowledge of the char- 
ter-party. Can they in such case look to the general 
owner of the ship for their wages ? 

This question has never been directly decided. But 
in all the analogous cases, it has been held, as above 
stated, that the general owner, under such circumstan- 
ces, is not entitled to the privileges, and is not under the 
responsibilities of ownership, for the particular voyage 
when the ship is so chartered. Thus it has been held 
that where the master has so hired the ship of the gen- 
eral owner, as to be owner for the voyage, he cannot 
commit barratry, and that the general owner cannot 
recover of an underwriter for what would have been bar- 
ratry, if the relation of owner and master had existed.^ 

Hersey, 4 Greenl. R. 407. The Be7i8ed Statutes c^ Massachusetts hare 
eaaded the same doctrine, in part Ck. 32, sec. 3. Whether the fact 
that the general owner is to pay the master and crew, and furnish the 
' supplies, is conclusive upon the question of ownership for the voyage, see 
the opinion of the court in the case of Certain Logs of Mahogany, supra. 
The American doctrine seems to he, that it is very strong prima facie 
evidence that the general owner is to he deemed owner for the voyage. 
Ihid. and the cases ante. 

' Taggard v. Loring, 16 Mass. R. 336. Hallet v. Columbian Ins. Co., 
6 Johns. R. 209. And the same is true if the master he the general owner 
of the ship. Marcadier v. Chesapeake Ins. Co., 8 Cranch's R. 39. 
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On the contrary, if the general owner is, by the charter- 
party, to victual and man the ship, he remains owner for 
the voyage, and may recover of insurers for an act of 
barratry committed by the master at the instance of the 
charterer.^ If by the terms of the charter-party the gen- 
eral owner is not owner for the voyage, he has no lien 
on the cargo for the freight ; but he has such a lien, if 
the letting of the ship amounts only to a covenant to 
carry the cargo." So too, if the general owner has 
divested himself of all control and possession of the ship 
for the time being in favor of another, he is not liable for 
stores furnished by order of the master during such time f 
but if the vessel is navigated by a master appointed by 
the general owner, and is supplied and furnished by him, 
the liability, with respect to all third persons, for the 
master's doings, remains with the general owner/ 

Upon principle, therefore, it would seem that the 
hirer of the ship, in the case supposed, is personally lia- 
ble to the mariners, and that they cannot look to the 
general owner. 

' APIntyre y. Bowne, 1 Johns. R. 229. 

' The Volunteer and Cttrgo, 1 Sumner's R. 551. Certain Logs of Mb- 
hogany, 2 Ibid. 589. Grade t. Palmer^ 8 Wheaton's R. 605. Drinhoaier 
7. The Spartan, Ware's R. 149. The Phebe, Ibid. 266. 

' Frazier v. Marshy 13 East's R. 239. Emery y. Hersey, 4 G-reenl. R. 
407. 

^ Fletcher Y. Braddick, 5 Bos. and Pal. 182. 



CHAPTER II. 



OF THE CIVIL REMEDIES OF MARINERS FOR PERSONAL 

TORTS. 

For the various personal injuries which the master of 
a vessel may inflict on a mariner, or which one mariner 
may inflict on another, the law has provided ample rem- 
edy. We have seen that the master is sometimes held 
responsible for wrongs done by those whom he ought to 
have restrained, or when they are done by his express 
or presumed command.^ How far liability as joint tres- 
passers will extend to difierent parties, will appear in 
considering the various cases of torts and injuries com- 
mon in the merchant service. 

1 . Assaults and hatteries and imprisonments. 

For these injuries, the mariner has a remedy against 
the actual and presumed trespasser, by an action of tres- 
pass at common law,^ or by a libel in the Admiralty, in 
what is technically called a cause of damage.^ Where 

* Ante, Part I, ch. 2, p. g6, 27. 

' Watson y. Christiey 3 Bos. and Pul. 224. Sampson y. Smith, 15 Mass. 
R. 355. Braum ▼. Hmoard, 15 Johns. R. 119. Ward y. Ames, 9 Ibid. 138. 

' Thomas y. Xflne, 2 Sumner's R. 1. Thome y. White, 1 Peters's Adm. 
R. 172, 174. Hutchinsonr. Coombs, Ware's R. 65. Elwell y. Martin, Ibid. 
63. Jenks y. Lewis, Ibid. 51. Bangs y. Little, Ibid. 506. Butler v. M^Lel- 
Jan, Ibid. 219. Steele y. Tliacher, Ibid. 91. Hutson y. Jordan, Ibid. 386. 
Polydore y. Prince, Ibid. 402. Pratt y. Thomas, Ibid. 427, 496. The 

43 
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the injury complained of is actually committed by the 
mate, or any other seaman, at the master's order, by way 
of punishment, the master is liable, if the punishment is 
excessive.* If the assault were not committed by the 
master's order, but was yet done in his presence, and he 
might have interfered to prevent it, but did not, he will 
then also be liable, being presumed to adopt the conduct 
of the trespasser.* Whether the party inflicting the 
assault, by the master's order, in the way of punishment, 
is jointly liable with the master, depends on the degree 
of the injury and the circumstances of justification. The 
mate, or other person, ordered to inflict punishment, 
is bound to obey, unless the master clearly passes the 
bounds of his lawful authority ; to justify himself for re- 
fusing to do so, it would be necessary to show that the 
master was proceeding with cruelty and passion to inflict 
a gross injury. It has therefore been held, that the 
mate, or other person, punishing a seaman in obedience 
to the master's order, is not liable as a joint trespasser, 
unless the punishment is obviously and grossly excessive 
and unjust.^ But if the justification fails wholly, or in 
part, as if it appears that an ofiScer, in executing the 
command of the master, proceeded with unnecessary 
harshness and severity, and a serious injury is inflicted, 

Agincourt, 1 Hagg Adm. R. 271. 7^ Lowtker Castle^ Ibid. 384. The 
Centurion, Ibid. 161. The Enchantress, Ibid. 395. 

> Thomas y. Lane, 2 Sumner's R. 1. Piummer t. Webb, Ware's R. 75. 
Elwell ▼. Martin, Ibid. 8a Butler t. JlTLelkm^ Ibid. 219. Hutsan t. Tbr- 
dan. Ibid. 385. Broum ▼. Howard, 14 Jobns. R. 119. Watson t. Christie, 
3 Bos. and Ful. 224. 

' Thomas t. Lane, EhoeU y. Martin^ Butler y. M^Lellan^ ut snpnu Ward 
y. Ames, 9 Johns. R. 138. 

' Butler y. hPLeUan^ at sopra. 
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or if it appears that the master's order was of itself 
wholly unjustifiable and illegal, the party doing the ac- 
tual injury will then be liable as a joint trespasser.^ 

Whether the ship-owner would in any case be liable 
for the consequential injuries occasioned by excessive pun- 
ishment of a mariner, by the master, is a point which I 
have never known to be raised judicially. It is laid down 
generally that the owners are liable for the torts of the 
master in acts relative to the service of the ship, and 
Tvithin the scope of his employment in the ship."" The 
cases in which this liability is most familiarly known are 
those of collision, and torts committed by the masters 
of privateers in making captures.^ The punishing of a 
fieaman is in one sense an act relative to the service of the 
ship, as much as the shipping of a seaman ; and it has 
recently been held by an eminent judge, that the owners 
are responsiUe in damages for the tortious abduction of 
a minor by their agent, the master, in shipping him, 
although constructive notice only was brought home to 
tfaem.^ But the case of excessive punishment is distin- 
guishable from this, by being a trespass, of the kind for 
which the principal is not liaUe, when committed by the 
agent. The master punishes a seaman by the exercise 
of an authority conferred upon him by law ; and whoever 
exceeds such an authority becomes a trespasser ab initio. 



^ MweU Y. Martin, Ware's R. 83. Brown y. Howard, 15 Johns. R. 119. 
In the former case, it was held that if some punishment was merited, the 
officer is liable for the actaal pecuniary damage sustained, but not for vin- 
dictive damages. 

' Abbot on Ship, part 2, ch. 2, sec. 9, 11, p. 98, 99, edit. 1829. 

' Ibid, note to p. 99. 

* Sherwood v. HaU, 3 Sumner's R. 127. 
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For such trespasses of the agent the principal is not 
liable-* 

2. Tortious discharge of a mariner. 

The measure of damages in these cases has been stated 
in a former chapter.* They are ordinarily recovered as 
wages, and are recoverable against the owner, as well as 
the master, in the same manner as in other cases of 
wages. The remedy against the master and against the 
owner might be sought upon two grounds. First, it 
would be by a special action for the tort committed by 
the master, in the illegal discharge, and for this, upon 
the principles before alluded to, the owner, it seems, 
would be responsible. Secondly, and what is the more 
common form, it would be by an action for the wages 
upon the original contract of hiring, the tortious discharge 
being a void act, and the contract remaining in fiill force. 
If non-performance of his contract be pleaded, the mari- 
ner then shows that he was prevented from performing 
by the act of the master, and recovers such damages in 
the shape of wages as the rules of law have established 
in these cases.^ 

3. Tortious abduction of a minor. 

This is a marine tort, the remedy for which, as recently 
made familiar in admiralty proceedings, resides in the 
hands of the parent, or other person entitled to the cus- 
tody and earnings of an infant. The incapacity of a mi- 



* Story on Agency, ch. 12, sec 308, 309, 310, 319. 

• Ante, Part IV, ch. 2, p. 299. 

' Hail Y. Heightman, 2 East's R. 145. Sigard v. Roberts, 3 Esp. R. 71. 
Limland v. Stevens^ Ibid. 269. Sidlivanv, Morgan^ 11 Johns. R. 66. Wt7- 
cocks ▼. Palmer^ 3 Wash. R. 248. Emerson y. Howland, 1 Mason^s R. 45. 
Ome Y. Towtuend, 4 Ibid. 541, and the cases cited ante, p. 299, 230. 
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nor to enter into the mariner's contract, without the con- 
currence of the parent or guardian, is stated in a former 
chapter.^ The gist of this tort consists in the loss of 
service f but it has also been held, in one case, that it 
may consist in withdrawing the child from the supervision 
and control of the parent, even if he is not an inmate of 
his father's family, and though he may have been princi- 
pally left to support himself by his own exertions, unless 
it appears that the father has abandoned all care of his 
chUd.3 

The suit in these cases lies ordinarily against the mas- 
ter, actually committing the tort ;. but in a recent case, it 
has been held that the ship-owner may be charged with 
the damages, the court considering it one of those cases 
in which he is responsible for the torts of the master in 
acts relative to the service of the ship, and within the 
scope of his employment in the ship.^ 

* Ante, Part I, ch. 2, p. 14. 

* Plummer v. Webb, 4 Mason's R. 380. S. C. Ware's B. 75. Sherwood 
T. Hall, 3 Sumner's R. 127. 

' Steele v. Thacher, Ware's R. 91, 102. As to when a minor becomes, in 
a qualified sense, emancipated by the parent's neglect, see 1 Blacks tone's 
Comm. ch. 16. Jenny v. Alden, 12 Mass. R. 375. Nightingale v. With* 
ington, 15 Ibid. 272. 

* Sherwood t* HaUf 3 Sumner's R. 127. 



CHAPTER III. 



OF THE ADMIRALTY AND COMMON LAW JURISDICTIONS 

IN mariners' cases. 



A VIEW of the forms and systems in which the jurispru- 
dence of a country administers the principles governing 
rights and duties, is an important branch of the subject 
of remedy. But it is not my purpose, nor could it be 
within the limits of this work, to examine the general 
foundations of the admiralty and common law jurisdic- 
tions, still less to enter into that vexata qtuBstio, the gen- 
eral limits of each of them ; but to state the principles 
and outlines of the remedies afforded by each, in taking 
cognizance of contracts and torts in mariners' cases. 

I. Of the Admiralty Jurisdiction. 

It seems quite certain, that in all the maritime powers 
of Europe, from the earliest periods of their commerce, 
peculiar, though not always exclusive cognizance over 
maritime affairs, was committed to a branch of the judi- 
cial power specially designated for this purpose.^ In the 
English constitution, this jurisdiction, exercised by a great 
officer of state, called the Lord High Admiral, became 

^ ValiD, Comm. tome i, p. 120. De Lovio, t. BaU, 2 GaUiaon's R. 400, 
and the authorities there cited. 2 Brown's Civ. and Adm. Law, ch. 1, 
pauim. 
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known as the admiralty jurisdiction.^ At what period in 
the history of that constitution it began to be exercised 
over the various subjects which are now settled to be 
within its cognizance, or when its limits were most fully 
extended over various other matters, and most clearly de- 
fined, are questions involved in the same obscurity which 
rests upon almost all institutions of a similar character 
and upon the history of the common law itself. But 
there can be no doubt that there was, practically, the 
same substantial division of the judicial power in Eng- 
land, as in France, and that the jurisdiction claimed by 
the admiralty lawyers as the proper theory and ancient 
practice of their court, was substantially the same as that 
known to the French constitution, which in modern times 
was defined and recorded in the great Ordinance of 
Louis XIV.^ But in the progress of time, doubts, con- 
flicts and controversies upon the extent of jurisdiction 
necessarily arose, springing partly from the constitutional 
position in which the divided judicial power was placed, 
and partly from the diverse spirit and system of the law 
which each branch of the judicature was accustomed to 
administer.^ The personal ambition and predilections of 
judges and advocates mingled with these causes of con- 
troversy ; and at length, in the confusion of this conflict 
of jurisdictions, the ancient outlines and theory of each 
were lost in the contradictory decisions made under such 
disturbing influences. The jurisdiction oS the admiralty, 

' 2 Brown's Ciy. and Adm. Law, ch. 1, p. 21, et seq. 

' Li7. 1, tit. 2, de la Competence. 

' Valin shows that the same contro7ersy was carried on in France, tome i, 
p. 120. Indeed, it seems to me to have been the anaYoidable resalt from 
the very position of things. 



344 EXTENSI014 OF ADMIRALTT JURISDICTION IN ENGLAND. 

being that exercised originally bj a grant from the king 
to a subject, could be restrained bj that superior jurisdic- 
tion, in which the king had reserved all that he had not 
granted away.^ The power and dignity and learning of 
the common law, as long as the commerce of England 
remained comparatively small, grew far out of proportion 
with those of the civil and maritime law, as known and 
practised within the realm.^ The contest was an une- 
qual one ; and the result to the jurisprudence of the 
country was, to deprive the admiralty of some part of a 
jurisdiction, which anciently belonged to it upon prin- 
ciple, and to leave it wholly uncertain whether other 
powers, reputed to have been exercised by it, did or did 
not, upon the principles of the constitution, rightfully be- 
long to it. 

But the commerce of England has grown to an im- 
mense importance. Its maritime interests seem to have 
demanded anew the peculiar convenience and fitness of 
a jurisdiction well adapted to the ends of despatch and 
equity, two great wants in a commercial jurisprudence. 
The present reign has witnessed a large restoration of 
powers in the Court of Admiralty, which had been long 
withheld from it, though claimed as its ancient right.^ A 
comparison of its present jurisdiction with that exercised 
in this country, would show that our institutions, spring- 
ing from the same common origin, have wisely preserved 
and confirmed a jurisdiction and mode of procedure, the 
fitness of which a great commercial country has so sig- 
nally recognised. 

' BlackstoDe's Comm. book 3, ch. 7, p. 112. 

• Ibid. vol. i, p. 63—92. 

' 3 and 4 Vict. ch. 65, 7th Aug. 1840. 
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Upon the state of things existing at the time of its 
establishment, the Constitution of the United States 
granted to the judicial power, to be vested in such tri- 
bunals as Congress should establish, cognizance, among 
other things, of ^^ all cases of admiralty and maritime ju- 
risdiction."^ It is not material here to discuss what sub- 
jects are within this clause ; nor, if it were, could I hope 
to throw any new light upon this interesting question. 
The present purpose only requires me to point out, that 
the contract for marine service, though made upon land, 
but to be rendered substantially upon tide waters, is 
clearly a case of admiralty jurisdiction, and must be taken 
to have been within the contemplation of the constitution, 
from the nature of the subject matter. 

The state of things previous to the adoption of the 
constitution is important. 

In England, mariners' wages had been treated as an ex- 
ception from that construction of the statutes of Richard II, 
for which the common law courts contended. Long an- 
terior to the famous resolutions of the judges in the reign 
of Charles I., the jurisdiction over mariners' wages had 
been more than once aflfirmed.^ Though occasionally 

* Art. 3, sec. 2. 

' Mr. Justice Story, io De Lovio v. Bott^ (2 Gallison's R. 453,) dies Anon. 
Winch, S, in the 19th James I, as the earliest case in the reports in which 
the jurisdiction was affirmed. He did not mean, probably, to give that as 
the first affirmation of the jurisdiction, but as the first admission of it by 
the courts of common law. There is a far more solemn affirmation of it 
than a judgment at Westminster upon a writ of prohibition ; which 
shows that it was exercised by the admiral, as a settled jurisdiction, at 
and after the very time when the restraining statutes of Richard II. were 
enacted. One of these statutes dates in the thirteenth and the other in the 
fifteenth year of that reign. Sir Leoline Jenkins, in his Argument before 
the House of Lords, upon a bill to settle the admiralty jurisdiction^ cites a 

44 
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denied, and again acquiesced in from time to time, by 
the common law courts, professedly as a matter of favor 
to the suitors, on account of the speed with which justice 
was administered and of the convenience of joining seve^ 
ral parties in one suit, the contest was finally given up;^ 
and the resolutions subscribed by the judges before the 
king in council, in 1632, and the Ordinance of the Com* 
mon wealth of 1648, expressly confirm the jurisdiction 
over ^< mariners' wages," totidem verbis.^ At the restora- 
tion, the ordinance, which had been made perpetual in 
1663, fell with the other acts of the commonwealth ; but 
the merchants petitioned for a reestablishment of rules 
similar to those settled in 1632, and upon this Occasion, 
Sir Leoline Jenkins discussed before the House of Lords 
the principles upon which the jurisdiction rested.^ 

Parliamentary Roll of 14 Richard II. (Rot. Pari. 11, 37,) in which, he says, 
" the owners of ships trading out of England into France, complain to 
Parliament, that mariners, by a combination, did exact twice as much 
salary and freight as they had used to do in King Edward Ill's time, and 
would not serve in English bottoms, to the detriment of the owners and 
navy of England ; for redress whereof they pray, that the mayor and bai« 
lifis of towns, where such mariners lived, might have power to punish 
them, at the suit of every man that complained. To this the king con- 
sents. But how? Not to the prejudice, or in derogation of the admiral's 
lawful and ancient jurisdiction : but answers, that he will charge his admi- 
rals to ordain, that the mariners should have that which was reasonable 
for their service, and to punish them if they did otherwise. Mariners were 
then hired at Wapping and the bank side, as now they are, and the quertla 
did arise upon the land ; yet the admirals were ever allowed to have the 
cognizance of it." Jenkinses Argttmmt in the House of Lords, Works hy 
Sergt, Wynne t fol. Lond. 1724, vol. 1. 

* It would be cumbrous to cite here the cases showing the history 
of this controversy. They are collected in De Lovio ▼. Boit^ 2 Gallison's 
R. 453 to 461. 

' 2 Brown's Civ. and Adm. Law, 77, 78, contains both these docu- 
ments. 

' See his argument, cited supra. 
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This course of history is not without importance at 
the present day, and in this country ; for if it appears 
that mariner's wages were first treated as a case of 
admiralty jurisdiction, not merely ex gratia^ and because 
the cause could be decided " between tide and tide," but, 
upon principle, because it. was a case of maritime service, 
over which this branch of the judicial power exercised a 
general superintendence, there is then no difficulty, in prin- 
ciple, in admitting all classes of persons to sue in the 
admiralty, who perform any service for hire on board a 
vessel upon tide waters. Especially would this be so, 
under our constitution, if it appears that the admiralty 
jurisdiction, as it had been exercised in this country just 
before the revolution, was so understood and practised, 
as to be grounded on the nature of the service, and was 
a general jurisdiction resting upon principle. 

Now it seems that, in England, if we may trust the 
citation made by Jenkins of the Parliamentary roll of 14 
Richard II, that, at the time when the restraining statutes 
of that reign were enacted, a contemporaneous construc- 
tion was given to them, which shows that they were cer- 
tainly not designed and not understood to touch the ad- 
miralty jurisdiction over mariner's wages and the affairs 
of mariners generally. It appears that a general com- 
plaint being made that mariners extorted too high wages, 
the king answered that he would give bis admirals charge 
to ordain that they should have what was reasonable for 
their service, and to punish them if they did otherwise ; 
an answer which shows that the admiralty had, in that 
age, a general jurisdiction over the contracts of this class 
of subjects, grounded on their professional employment.^ 

^ Ante, p. 345, note 2, 



348 ADMIRALTY JURISDICTION OVER WAGES. 

It is equally certain, that this jurisdiction has, at times, 
been admitted by the courts of common law, to be an 
ancient concurrent jurisdiction, as old as the constitution 
itself, and that they have sometimes recognised its foun- 
dation to be, not in the place where the contract was 
made, but in the sulgect matter of the contract for mari- 
time service.^ Such, it seems to me, is the ground of the 
jurisdiction of the High Court of Admiralty as ordinarily 
exercised in modern times, covering as well the services 
of the mariners, strictly so called, as those of various 
other persons rendering service on board.* 

But the state of things in this country is more impor- 
tant. If we come back, then, to the colonies, we know 
that the commissions of the governors, as vice-admirals, 
authorized them to take cognizance of ^^ all causes civil 
and maritime ;"^ and upon investigating the actual juris- 

' Coke 7. Cretchetj 3 Ler. 60. Howe y. Napier, 4 Burr. 1944. Brown r. 
Benn, 2 Lord Raym. 1247. The Queen y. London, 6 Mod. 205. See also 
The Courtney, Edwds. Adm. R. 

' Winch. 8. Alleson y. Marsh, 2 Vent 181. Anon. 3 Mod. 370. Bens 
V. Parr, 2 Lord Raym. 1206. King v. Ragg, 2 Stra. 858. Bayley y. 
Grant, 1 Lord Raym. 632. Read y. Chapman, 2 Stra. 37. MUls y. Long, 
Sayer's R. 136. Wheeler y. Thompson, 1 Stra. 136. The Lord Hobart^ 
2 Dods. Adm. R. note. The Prince George, 3 Hagg. Adra. R. 376 ; which 
was that of a parser. Pilots, too, are within the jurisdiction, upon the same 
principle. The Nelson, 6 Rob. Adm. R. 227. The Benjamin JVoTiJfcm, 
Ibid. 350. The Anne, 1 Mason's R. 508. Hohart y. Drogan, 10 Peters's 
S. C. R. 108. 

' See an extract from the commission of the goYemor of New Hamp- 
shire (6 Geo. Ill,) in 2 Grallis. R.470, note. The commission of GrOYemor 
Shirley, of Massachusetts, as Yice-admiral, in the 15 Geo. II, authorizes 
him " throughout all and every the sea shores, publick stream es, ports, fresh 
waters, rivers, creeks and arms, as well of the sea as of the rivers and 
coasts whatsoever, of our said province of Massachusetts Bay and territo- 
ries dependent thereon and maritime parts whatsoever, of the same and 
thereto adjacent, as well within liberties and franchises as without, to take 
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diction exercised by the vice-admiralty court for the 
Province of Massachusetts Bay, I fiud that over the sub- 
ject of mariners, it exercised a general jurisdiction, in 
rem^ in personamj for specific performance and for rescis- 
sion of the contract, vnthout reference to the place of the 
hiring. This jurisdiction, under the commissions, must 
have rested upon the nature of the cause, as ^^ civil and 
maritime," and on the ancient theory of the court, that 
over the matter of maritime service it had a rightful 
cognizance.^ 

There is, therefore, as it seems to me, every reason to 
hold, that mariner's wages are within the clause of the 
constitution as <^ a cause of admiralty and maritime juris- 
diction,'' and that they are so because of the nature of 
the service and contract.^ If this be true, it follows that 

oognizaoce of and proceed in all causes, ciril and maritime, and in com- 
plaints, contracts, offences or suspected offences, crimes, pleas, debts, ex- 
changes, accompts, charter-parties, agreements, suits, trespasses, injuries, 
extortions and demands and businesses, civil and maritime whatsoever com- 
menced or to be commenced between merchants or between owners and 
proprietors of ships or other vessels, and merchants and others whomso- 
ever had, made, begun or contracted for, any matter, thing, cause, or busi- 
ness whatsoever, done or to be done within our maritime jurisdiction afore- 
said, together with all and singular their incidents/' &c. M8S, Records 
m the pMie archives of Massachusetts, 

' I am able to rescue from oblivion a portion of the records of the vice- 
admiralty court for this province, for the year 1740, during the time of the 
Honorable Robert Auchmuty, as judge of the court. Several of the cases, 
illustrating the j^isdiction exercised, I have extracted into the Appendix. 
They show, in part, more clearly than any documents yet published, what 
was the admiralty jurisdiction, as known and practised in this country, be- 
fore the constitution of the United States. 

' Mr. Chancellor E.ent apprehends that " it may fairly be doubted, whether 
the constitution of the United States meant, by admiralty and maritime 
jurisdiction, any thing more than that jurisdiction which was settled and 
in practice in this country under the English jurisprudence, when the con- 
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the precise station or employment of the party is imma- 
terial, provided his service, for the consideration of which 
he sues in the admiralty, be a maritime service. It will 
be seen, to what extent the admiralty jurisdiction is ex- 
ercised in this country, upon this principle. 

1 . Of personal standing in the Court of Admiralty. 

Upon principle, if the foregoing doctrine is correct, 
all parties performing service in and about the business 
of a vessel engaged in maritime trade and navigation, 
have a persona standi in judicio in the Court of Admi- 
ralty, to enforce such remedy as the law has given them.^ 
From this general rule, the master alone seems to be ex- 
cepted in the English practice. Although the surgeon, 
the purser and the carpenter are permitted to sue in the 
admiralty,^ the master is not ; and the reason assigned 
by the courts of common law, and referred to by Sir 

stitutioa was made ; and whether it had any retrospective or historical ref- 
ence to the usages and practice of the admiralty, as it once existed, in the 
middle ages, before its territories had been invaded and partly subdued by 
the bold and free spirit of the courts of common law, armed with the pro- 
tecting genius and masculine vigor of trial by jury." (1 Coram, p. 377, 
edit. 1840.) With the latter branch of the doctrine here referred to, I have 
nothing to do. There are great authorities on both sides of the question. 
I doubt, however, whether it will not be found, the more the vice-admiralty 
jurisdiction in this country is investigated, that it was more extensive than 
is commonly supposed by the profession. But my design has been, to show 
that the contract for maritime service was a case of admiralty jurisdiction 
as understood and practised in both countries, before the constitution was 
made, not merely as matter of indulgence, but upon principle ; not con- 
fined to the sailors merely, but including all parties. Hence, if this doctrine 
be correct, the exception made in the English practice against the master, 
which is not made in ours, is made against principle. 

^ The father may sue in the admiralty for the wages of his minor son. 
{Phmmer v. Webb, 4 Mason's R. 380,) and the master for those of his ap- 
prentice or slave. (EmerMon v. Rowland^ 1 Ibid. 45.) 

' Sayer's R. p. 136. Wheeler v. Thompson^ 1 Stra. The Prince Otcrgt^ 
3 Hagg. Adni. R. 376. The Test^ Ibid. 307. 
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William Scott himself, as that upon which the prohibition 
IS grounded, is because he is supposed to stand on the 
security of his personal contract with his owner, not re- 
lating to the bottom of the ship.^ This reason contains 
only an objection to his proceeding in rem ; it furnishes 
no objection whatever to his suit in personam, it was 
assigned at times — and as part of the same doctrine — 
when it was held, that the reason why mariners were 
permitted to sue in the admiralty was because that court 
could enforce their lien on the ship ; and it seems that 
the occasions when it was advanced, were when masters 
were seeking a remedy in rem^ which has always been 
denied to them by the law of England*^ It was on such 
an application, that Sir William Scott yielded to the force 
of the objection and to the manifest prospect of a pro- 
hibition. In fact, as Lord Tenterden observes, " it is 
difficult to distinguish the case of the master from that 
of the persons employed under his command ; the nature 
and place of the service, and the place of the hiring, are 
in both cases the same." ^ 

Accordingly, our admiralty courts have not hesitated 

to entertain the master's suit in personam^^ and also in 
remy where he has been held to have a lien on any fund 

in the possession of the court.*^ 

' The Favorite^ 2 Rob. Adm. R. 232. 

* Ragg ▼. King, 2 Stra. 858. Clay y. Sudgrme, 1 Salk. 33. 1 Lord 
Raym. 576. Read ▼. Chajmum^ 2 Stra. 937. WiVdns ▼. Carrmchad, 
Doug. 101. 

* Abbot on Ship, part 4, cb. 4, p. 475, edit. 1829. 

* Waiard r. Dorr, 3 Mason's R. 91. The George, 1 Sumner's R. 151. 
Hammond v. Essex F. and M. Ins. Co., 4 Mason's R. 196. The Ship Grand 
Turk, 1 Paine's R. 7S. 

* Drinkwater v. The Freight, dfc, of ths Spartan,Vf9LTe'8 R. 149. Am to 
the master's admission to sue against remnants, &&, see infra. 
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The test of the right to sue in the admiralty is now 
considered, with us, to embrace two elements : first, 
that the voyage should be substantially on tide waters, 
and secondly, that the services should be maritime, con- 
cerning the business of commerce and navigation. The 
cases establishing the first of these requisites proceed 
upon the acknowledged limits of the jurisdiction, as con- 
fined to that which is done, or to be done, upon tide 
waters ; and it is said by the Supreme Court of the 
United States that if the service was to be performed 
substantially upon tide waters, although the commence- 
ment or termination of the voyage may happen to be at 
some place beyond the reach of the tide, the jurisdiction 
exists.^ On the other hand, if the voyage be substan- 
tially on other waters, though one terminus of it may be 
on tide waters, the jurisdiction does not exist.' In re- 
spect to the nature of the service rendered, one learned 
judge has given as a definition, that it should be such as 
contributes to the preservation of the vessel, or of those 
employed in navigating her.' This is a convenient 
description of those who have been admitted to sue in 
the admiralty. But perhaps a more suitable description 
would be, that all persons on board a vessel engaged in 



> The Thomas Jefferson, 10 Wheaton's R. 428. 

' Ibid. The Steamboat Orleans ?. Phodms, 11 Peters's S. C. R. 175. 
Peyroux v. Howard, 7 Ibid. 324. Thackery v. The Farmer, Grilpin's R. 
526. Smith y. The PeJdn, Ibid. 203. TVatner r. The Superior, Ibid. 516. 

' Trainer y. The Superior, ut supra. Musicians faired and employed in 
the senrice of a boat used for exhibiting a museum of curiosities, though 
on tide waters, are not within the admiralty jurisdiction. Ibid. But the 
pilot, deck hands, engineers and« firemen on board of a steamboat, nayi- 
gating the high seas, are entitled to sue in the admiralty. Wilson y. The 
Ohio, Gilpin's R. 505. 
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inaritiine commerce and navigation, whose service is in 
the business and employment of the vessel, are w^ithin 
the jurisdiction.^ It should be remembered, that the 
right to sue in the admiralty is wholly independent of 
the question of a lien. The proceeding in rem is to 
enforce a peculiar privilege against the thing itself, which 
is not always essential to the jurisdiction, in favor of the 
party, but which always gives jurisdiction, where it is a 
maritime lien arising upon a maritime right or contract.' 
The form of the contract, whether under seal or other- 
wise, and whatever be the form in which the wages, or 
compensation are to be earned, does not affect the juris* 
diction, in this country. In England, the Court^of Ad- 
miralty does not exercise jurisdiction, when the claim is 
founded on special and extraordinary contracts, as for 
shares in the proceeds of a whaling voyage.^ But with 
us, if the suit seeks compensation, in the nature of 
wages, for services of a maritime character, it is sustain- 
able in personam^ as well as, (where there is a lien) it is 
in rem^ 



^ Take, for example, the passenger ships that navigate the Atlantic, 
whether propelled by wind or steam. There can be no doubt that such 
ships fall within the test of trade and commerce. The business is that of 
earning freight by the carriage of persons, instead of goods. The various 
servants attached to the ship, emplbyed for the accommodation of passen- 
gers, are employed in the business of the ship, and would seem, upon prin- 
ciple, to be as well within the admiralty jurisdiction, as the purser, the 
surgeon, or the cook and steward. 

• Sheppard v. Taylor, 6 Peiers's S. C. R. 657. The General Smith, 4 
Wheaton's R. 438. The Bolina and Cargo, 1 Gallison's R. 75. The Bos- 
ton and Cargo, 1 Sumner's R. 341. The Draco, 2 Ibid. 157. 

• The Sydney Cove, 2 Dods. Adm. R. 14. Abbot on Shipping, part 4, 
chap. 4, sees. 3, 4, 5, 6, 7. 

• Macomber v. Thompson^ 1 Sumner's R. 384. The Crusader^ Ware's 
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But then a contract of a special nature is not cogniza^ 
ble in the admiralty, merely l)ecause the consideration, 
on one part, is maritime service. The compensation 
must be sought in the nature of wages, in pecunid nu- 
merata ; and therefore a suit for damages, upon breach 
of a contract ^< for good, careful, kind, tender and paren- 
tal usage," in consideration of marine services, upon a 
special retainer without wages, is not cognizable io the 
admiralty/ 

Contracts under seal are excluded from the admiralty 
jurisdiction, in England.^ I am not aware that the 
question has ever been raised in this country, upon a 
mariner's contract. It is probable that a seal would not 
be held to exclude the contract from the admiralty juris- 
diction, by our courts, inasmuch as the doctrine with us 
is that where the admiralty has jurisdiction over the 
subject matter, it is not defeated by the peculiar form 
which the parties have chosen to give to their contract f 
and they entertain jurisdiction over charter parties, upon 
this principle, although the contract is under seal.^ 

R. 437. That the mariners hired on shares of freight, or proceeds, axe not 
partners with the ship-owner, see ante, pp. 74 - 76. 

' Plummer v. Webb, 4 Mason's R. 3S0. It is in this form, as part of the 
compensation, that subsistence, expenses of cure of sickness, and the three 
months' pay aUowed by our statute, ra^y be sued for in the admiralty. As 
to subsistence, see The Madonna D*Idra^ 1 Dods. Adm. R. 40; ante, 
p. 101, e^ seq, ; as to expenses of cure. Harden v. Gordon, 2 Mason's R. 541. 
Ante, p. 106, et. seq. ; and as to the three months' wages, EtMrson y. Hawland 
1 Mason's R. 45. Ome v. Townsend, 4 Ibid. 541. 

' Abbot on Shipping, part 4, ch. 4, sees. 3, 4, 5, 6, 7. 

» De Lovio y. Boit, 2 Gallison's R. 39S, 457. 

* Drinkuoater v. The Freight, ^c, of the Spartan, Ware's R. 149, 153. 
The Volunteer and Cargo, 1 Sumner's R. 551. See the case of De Lovio v. 
Boit, 2 Gallison's R. 457, et seq. for an examination of the English authori- 
ties at common law, respecting mariner's contracts under seal. 
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It is further to be observed, that it is not essential, to 
give a standing in a Court of Admiralty, that the whole 
or any part of the service should have been performed, 
for which the party seeks compensation, where it has 
not been rendered through the fault of the owner or 
master. 

In England, it would seem that the admiralty can take 
jurisdiction of a suit for damages in the nature of a 
breach of contract. Lord Tenterden, it is tnie, observes 
of the statutes of Richard, that " it is evident, if the sea- 
man's claim to wages be in reality founded on the per- 
formance of his service in the navigation of a ship on the 
high sea, the Court of Admiralty must have cogiuzance 
of the claim ; and on the other hand that, if the claim be 
in reality founded on the contract made for performance 
of such service, and such contract be, as it usually is, 
made on shore, or in a port, or river, within the body of 
a county, the Court of Admiralty can have no cogni- 
zance of it." ^ But it had been decided, as he after- 
wards notices, that the seamen may sue in the ad- 
miralty for wages earned in rigging and fitting out the 
ship, if the owners do not think fit afterwards to send the 
ship on the intended voyage ;* and in Ireland it had 
been held that they may sue there for the wages con- 
tracted to be paid, where the voyage is abandoned.^ 
There has been a very recent case in England, in which 
the mariner, wrongfully discharged before the vessel 

' Abbot on Shipping, part 4, ch. 4, sec. 1, p. 475, edit. 1829. 

' Wells Y. Osman^ 2 Ld. Raym. 1044. 6 Mod. 238. Abbot, nt supra, 
sec. 2, p. 476. 

• Parry v. The Peggy, 2 Brown's Civ. and Adm. Law, 633, on the 
authority of Wells r. Osnum. 
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sailed, was held entitled to sue in the admiralty for 
wages for the whole voyage.* 

However this may be in England, in our Admiralty 
Courts, there can be no difficulty in maintaining a suit for 
damages in the nature of a breach of contract, since the ju- 
risdiction with us is founded on the nature of the contract. 
Our courts constantly take cognizance of suits, in cases 
of a wrongful discharge abroad, decreeing damages in 
the shape of wages according to the contract f and in 
the District Court of the United States for Massachu- 
setts, a suit has been maintained for a fraudulent ship- 
ment of seamen for a fictitious voyage, the Court consid- 
ering the defendant estopped to deny the reality of the 
voyage, and awarding damages in the shape of wages.' 

It belongs to the sul)ject now under consideration, to 
state the doctrine and practice of courts of admiralty, in 
respect to suits between foreigners. " The jurisdiction 
of the admiralty, in matters of contract," it is said, ^' de- 
pends not on the character of the parties, but on the 
character of the contract, whether maritime or not. When 
once its jurisdiction, therefore, attaches rightfully on the 
subject matter, it will exercise it conformably with the 
law of nations, or the lex loci contrdctiis, as the case may 



' The City of London ^ cited at length, ante, p. 299. Dr. Lashington is 
reported to have said, that, whether the mariner, when the voyage is aban- 
doned, is entitled to come into the admiralty and sue, has never been agi- 
tated and decided. The cases above referred to show how nearly it has 
been decided. — I have relied for these recent cases in the High Court of 
Admiralty upon the reports made in the Monthly Law Magazine. It seems 
that they are sufficiently accurate to be cited for some purposes in that court 
itself. See vol. x, No. 38, p. 139, (March, 1841.) 

' Ante, pp. 296, 297, 299, 300, 301. 

' SiewarVs Case, cited in Dunlap^s Adm. Practice, p. 53. 
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require,"^ This general description of its functions — 
intended only for a general description — obviously re- 
quires some further explanation ; for it cannot be in- 
tended that the admiralty will always take cognizance 
of a contract, though maritime, where the merely mu- 
nicipal regulations of the place where the contract was 
made are to be enforced, without first founding the juris- 
diction upon principles of the general law. A writer on 
the admiralty jurisdiction has pointed out this distinction 
as to suits between foreigners. ^' It must depend," he says, 
'^ on the nature of the question. If it arises from the par- 
ticular institutions of any country, to be applied and con- 
strued and explained, by the particular rules of that coun- 
try, it will not be entertained. Such is a question arising 
upon the contractsof mariners, who will be remitted to their 
own forum." ^ This general language needs qualification. 
Questions arising upon the contracts of mariners are not al- 
ways such questions as those which the writer describes, 
and accordingly are not always remitted to their domes- 
tic forum. Wages of mariners are due by the general 
maritime law, however modified by the particular regula- 
tions of different countries.^ When, therefore, the wages 
become due in the foreign country and all that is sought 
to be enforced is the payment of what is due by their con- 
tract, the courts of such foreign country may admit mariners 
to sue and enforce their claims ; and will then proceed to 
ascertain by the lex loci what is due by the contract 

Thus, in England, the first case of the kind reported, 
was that of certain American seamen discharged there, 

> 7^ Jerusalem, 2 Gallisop's R. 191, 200. 
' 2 Brown's Civ. and Adm. Law, 119. 
' The Courtney, Edwards's Adm. R. 241. 
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and who sued against the master for their wages due ac- 
cording to the contract, and also for the three months' 
wages required to be paid in such cases by the Act of 
Congress. The court admitted the libel for the wages 
under the contract, with the consent of the representative 
of the United States, but as the statute requiring the three 
months' additional pay was only printed on the back of the 
articles and not referred to therein, it could not be taken 
to be a part of the contract, and being a merely munici- 
pal regulation, the court had no jurisdiction to enforce it.^ 
The next case was that of certain Greek seamen, whose 
vessel had been arrested at the suit of a bottomry bond 
holder ; wages and subsistence in England, until they 
could return home, were decreed against the proceeds of 
the ship, upon the ground that such subsistence was to 
be deemed part of their contract.^ The next case was 
that of a foreign mate of an enemy ship, but which came 
to England under a British license : wages were decreed 
against the ship.^ The next two cases were similar in 



' The Courtney, Edwards's Adm. R. 241. 

' The Madonna Uldra, 1 Dods. Adm. R. 37, 41. The court soaght to 
distingaish this case from that of the Amertoan seamen. In the case of 
the Greek seamen, the court received and relied upon evidence that sub- 
sistence was required by the laws of their own country, and so was to be 
deemed part of the contract. Of the other case, the court say, " the Ameri- 
can seamen did not attempt to establish their right, as due to them by the 
universal usage and custom of their country, or as forming part of the con- 
tract under which they sailed, but upon the ground of a statute lately in- 
troduced." (lb. p. 41.) The learned judge, in distinguishing the cases, 
did not do justice to the real distinctions. The libel of the American sea- 
men prayed the court to decree the three months' wages to be paid to the 
American consul, and this would hare been merely an enforcement of a 
municipal regulation. 

' The Vrow Mina, 1 Dods. Adm. R. 234. 
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features and result.^ Then followed a case of certain 
Dutch seamen, whose vessel in England had been as- 
signed over by the master to British creditors. The 
court considered the contract at an end, and that under 
such circumstances the seamen might proceed, on the 
general law, to establish their claims against the ship it- 
self.^ A similar case of breach of contract was more re- 
cently made the foundation of proceedings against the 
ship.^ 

From all these cases, it appears to be the practice in 
England not to proceed to entertain jurisdiction, without 
the consent of the representative of the foreign govern- 
ment to which the parties belong. 

In this country, our admiralty courts have ordinarily 
exercised jurisdiction upon the same principles. Where 
the voyage is terminated, either by its completion or 
abandonment, or there is a dissolution of the contract by 
the wrongful act of the owner or master, the suits are 
entertained, and the court will notice the lex loci to as- 
certain the contract ; but where the voyage has not ter- 
minated, or the seamen have bound themselvesPto abide 
by the decisions of their own tribunals, they are remitted 
to their own forum.^ 

" The Frederick, 1 Dods. Adm. R. 266. The Maria Theresa, Ibid. 303. 

* The Wilhelm Frederick, 1 Hagg. Adm. R. 138. 

* The Margaret, 3 Hagg. Adm. R. 238. 

* Ellison Y. The Bellona, Bee*s Adm. R. 106, 112. Aertsen v. The Au- 
rora, Ibid. 161. Thompson v. The Nancy, Ibid. 217. Wellendsen y. The 
Forsoket, 1 Peters's Adm. R. 197. Moran v. Baudin, 2 Ibid. 415. WeHmrg y. 
The St. Oloff, Ibid. 428. The Jerusalem, 2 Gallison's R. 198. The courts 
of commoQ law have proceeded upon the same principles, 2 East's R. 175. 
Johnson v. Dalton, 1 Cowen's R. 543. As to the admiralty jurisdiction in 
other cases, between foreigners, see Mason v. The Blaireau, 2 Cranch's R. 
240. JIudsm v. Guestier, 4 Ibid. 29a The Antelope, 9 Wheat. R. 66. The 
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Passengers, for some purposes, have a personal standipg 
in the admiralty. By the statute of the United States 
regulating passenger ships and vessels, the- master, who 
has not furnished his vessel as required by law, and is in 
consequence obliged to put the passengers on short allow- 
ance, is made liable to pay to each of them <^ the sum of 
three dollars for each and every day they may have been 
put on such short allowance ; to be recovered in the same 
manner as seamen's wages are or may be recovered.'" 
This clause of the statute does not in terms include the 
admiralty jurisdiction, but the meaning of it is presumed 
to be, that the per diem allowance is recoverable there 
by a libel for damages in the nature of a breach of con- 
tract, setting forth the statute provisions. So too, in 
cases of torts to the person of a passenger, including 
consequential damages for immodest, harsh, or oppressive 
deportment towards them, the admiralty has jurisdiction.* 

2. Jurisdiction in personam. 

The jurisdiction of the admiralty in personal suits em- 
braces those founded in contract and in tort. I have 
laid down the general doctrine that all the' persons em- 
ployed in the business of a vessel engaged in maritime 
trade and navigation are entitled to come into this juris- 
diction and seek their remedy for breach of contract. 
The master, or owner, is cited personally to answer to 



Cdypso, 2 Hagg. Adoi. R. 209. The Salacia, Ibid. 262. The See Reuter, 
1 Dods. Adm. R. 22. The Two Friends, 1 Rob. Adm. R. 271. The Prince 
Frederick, 2 Dods. 541. Schooner Exchange v. M*Faddon, 2 Cranch's R. 115. 
The Experiment, 2 Dods. 38. The Jerusalem, 2 Gallisoa's R. 191. 

* Act U. S. 2d March, 1819, ch. 170, sec. 3. 

• Chamberlain v. Chandler, 3 Mason's R. 242. The Ruckers, 4 Rob. 
Adm. R. 73. 
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the party complaining, in a suit called in the technical 
language of the admiralty, '^a cause of subtraction of 
wages," or ^^ a cause of pilotage," as the case may be. 
The right thus to proceed is wholly independent of the 
question of a lien. No lien is sought to be enforced, but 
the party is cited under a personal liability.^ This mode 
of proceeding is said to have been the original and an- 
cient form of exercising the jurisdiction in all cases ;^ it 
is familiarly and constantly used in the modern practice,^ 
and was equally well known in the admiralty jurisdiction, 
as held and practised in this country before the Constitu- 
tion of the United States was established.^ 

In cases of tort, the proceeding is also in personam for 
damages, very frequently used, and known from time im- 
memorial. The competency of the Court of Admiralty 
to award damages for personal wrongs done upon the 
high seas, has always been admitted in England,^ is con- 
stantly practised there% and is equally familiar in this 
country.'' But in these cases, the subject matter of course 
is not the criterion of 'the jurisdiction, but the place where 
the act is done. The jurisdiction includes the high seas^ 

^ 2 Brown's Ciy. and Adm. Law, 432. 

' The Boston and Cargo, 1 Sumner's R. 341. 

* Oliver r, Alexander, 6 Peters's S. C. R. 143. Macomber v. Thompson, 
1 Samner*8 R. 384. Hammond y. Essex Fire and Mar, Ins. Co., 4 Mason^s 
R. 196. Bronde y. Hawtn, Gilpin's R. 592. 

* See Appendix I. 

* 2 Brown's Ciy. and Adm. Law, 108. 3 Blackstone's Coram. 106. Sir 
L. Jenkins's works, Yol. ii, p. 774. Le Caux y. Eden, Dong. R. 108. 

* The Agincourt, 1 Hagg. Adm. R. 271. The Lowther Castle, Ibid. 384^ 
The Centurion, Ibid. 161. Tfie Enchantress, Ibid. 395. 

^ Chamberlain y. Chandler, 3 Mason, 242. Thomas Y. Lane, 2 Samner's 
R. 1 . Thome y. White, 1 Peters's Adm. R. 172, 174. Hutchinson Y. Coombs^ 
Ware's R. 65, and other cases cited, ante, p. 337, 338. 

46 
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or open sea without the body of a county, hoth in Eng- 
land and in this country.^ Waters within the ebb and 
flow of the tide, which lie within a port, or body of a 
county, of the realm, are not in England within the ad- 
miralty jurisdiction.' But in this country, all tide waters, 
though within the body of a county, are within the ad- 
miralty jurisdiction, and torts committed upon such waters 
are cognizable there.^ 

It seems, also, that torts committed on tide waters 
within foreign ports, are within the admiralfiy jurisdic- 
tion.* 

It is said by the learned Dr. Browne, that ^^ there can 
be no variety in the subject matter of torts. They can- 
not, like contracts, relate some to terrene and some to 
marine affairs. Nor have a double aspect like them, 
which, though made on land, may relate entirely to the 
sea.''' But a tort may have its inception upon the land 
and be consummated on the sea. Cases of this kind are 
excluded from the admiralty jurisdiction in England ; 
biit they are not with us, it being held, that where the 
tort is one continued act, though commencing on the 

* 2 Brown's Ciy. and Adm. Law, 109, 109, 110. 4 In^ 134. LMo ▼. 
Rodney, Doug. 613. 3 Swanst B. 605, 6Q6. 

* 2 Brown's Civ. and Adm. Law, 1 11. VelikoMon y. Ormsby^ 2 Tenn R. 
315. The Mcolaas Witzen^ 3 Hagg. Adm. R. 369. 

' Judic. Act U. S. 1789, sec. 9. United States ▼. The Schooner $a%, 8 
Cranch's R. 406. United States ▼. The Schooner Betsey, 4 Ibid. 443. The 
Samuel, 1 Wheaton's R. 9. The Octavia, 1 Ibid. 20. 7^ Sarah^ 8 Wheat. 
391. Peyroux y. Howard, 7 Peters's S. C. R. 324. Smith r. The Pehin^ 
Gilpin's R. 203. Wilson y. The Ohio, Ibid. 505. De Lovio y. Boit, 2 Gal- 
lison's R. 398. The Jerusalem, 2 Ibid. 347. Sancry*s Case, U. S. Disf . 
Court, Mass., March T. 1832, cited Puplap's Adm. Prac. 51. 

< Th(mas y. Zone, 2 Sumner's R. 1. The ApoUon, 9 Wheaton's R. 363. 

' 2 Brown's Ciy. and ^dm. Law, P* UQ« 



ADfiflRALTY JURISDICTION m REM. S63 

land, the admiralty has jurisdiction over, the whole mat* 
tcr.^ 

3. Jurisdiction in rem. 

Proceedings in rem take place at the suit of the party 
having an hypothecary interest in the thing proceeded 
against, ordinarily styled a lien.^ The admiralty juris- 
diction in these ca3es and in this form of proceeding 
where the lien is of a maritime nature, has rarely been 
questioned, and the fact that it is the only court which 
can enforce a maritime hypothecation, by proceeding di* 
rectly against the thing itself, has often been assigned as 
the ground for permission to sue at all. But we have 
seen that a personal standing may be acquired on other 
grounds ; although, where there exists a maritime lien, 
in favor of the party, he may always come into the ad- 
miralty to enforce it.^ Hence all the person3 to whom 
tlie maritime law gives a lien for their services on ship- 
board, may have the aid of this jurisdiction/ We have 
seen that the master has, for reasons of policy^ no lien on 
the vessel for his wages, and that it is from this exercise 
of the jurisdiction that he is excluded/ 

The distinction taken in the cases where a mate has 
succeeded to the office of master during the voyage, by 
treating him as a mate acting as master, has been taken 
with reference to the question of a lien and the right to 
proceed in rem. It is not necessary to resort to this dis- 

> Steder. Thacher, Ware's R. 91. Plummer y. Wdfb, 4 Mason's R. 38a 
Sherwood r. RaU^ 3 Stunner's R. 127. 
' Ante, p. 315, et seq, 

* The Draco, 2 Sumner's R. 157. 

* As to the lien in mariners cases, see ante. As to the lien for pilotage, 
The Anne, 1 Mason's R. 50a flbdorf-r. Bl^ogan, lO^Feters's 8. C. R. 106. 

* Ante, p. 350, 351. 
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tinction to give a right to sue in personam ; bat where 
the distinction actually exists, the right to proceed against 
the ship for the wages due in the capacity of mate sdll 
remains, leaving the residue of his compensation, as mas- 
ter, to be recovered at commcm law.^ 

There is also a qualified proceeding in rem, which 
courts of admiralty allow to the master, by petition 
against remnants and surplus remaining in the registry, 
after sale of the ship at the suit of other parties, when 
there are no adverse interests opposing it.^ 

The lien and proceeding in rem for wages,^ according 
to the course of courts of admiralty, are expressly recog- 
nised and given by the statute for the regulation of sea- 
men in the merchant service ; ^ and for shares of fish taken 
in the bank and other cod fisheries, by the statute for the 
regulation of persons in those fisheries/ In the whale 
fishery, the jurisdiction remains grounded on the lien by 
the general law, and the general jurisdiction of the court. 
Treated as in all respects in the nature of wages, the 
shares in these cases doubtless give a lien on the vessel 
and the proceeds of the fish taken/ 

The lien for wages, it has been seen, attaches to the 
ship, to what is substituted for it, and to its proceeds, 
when sold. The same is true of the freight. The ad- 
miralty jurisdiction is exerted over such proceeds, or sub- 

> The Favorite, 2 Rob. Adm. R. 232. The George, 1 Sumner's R. 151, 
157. 

' The Favorite, 2 Rob. Adm. R. 232. Gardner v. Ship New Jersey^ 1 
Peters*s Adm. R. 223. 
» Act. U. S. 20lh July, 1790, sec. 6. 

* Act U. S. 19th June, 1813, see. 2. The lien in the cod fisheries exists 
for six months against the Tesse]> after the fish have been sold. Ibid. 

* Ante, p. 75. 
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stituted fund) by first founding the jurisdiction in the lien, 
and then by personal monition calling on the parties 
holding the proceeds to pay them into court.^ 

Such is the general outline of the admiralty jurisdic- 
tion in mariners' cases.^ It remains to add a peculiarity 
of this jurisdiction, of ancient practice, confirmed by 
statute, and applicable to all its forms of proceeding, that 
the seamen may unite in one suit the claims founded on 
their several distinct contracts. It is a privilege granted 
to mariners only, and is confined strictly to demands for 
wages.^ 

II. Of the Common Law Jurisdiction. 

The courts of common law have always exercised a 
concurrent jurisdiction over mariners' contracts,* and al- 
though these causes are well settled in this country to 
be, rightfully, causes of admiralty and maritime jurisdic- 
tion, yet this latter jurisdiction is not exclusive, the Ju- 
diciary Act of the United States, as well as the statutes 
regulating seamen in the merchant service and the fishe- 
ries, having saved the right of a common law remedy, 
where the common law is competent to give it.^ 

Courts of common law are not competent to give a 
remedy in renij or to enforce directly the mariner's lien 

' Sheppard t. Taylor^ 6 Peters's S. C. R. 675. See also ante, p. 317. 

* It would lead to too minate and extended inquiries, to go into the Ad- 
miralty Practice, in this work. The excellent work of the Tate Mr. Dunlap, 
Hall's Admiralty Practice, the Reports of Judge Ware, and other sources, 
familiar to the reader, supply the requisite materials for practical inquiries. 

* Oliver v. Alexander, 6 Peters's S. C. R. 143, (where the practice, &c., 
are explained). Acts U. S. 20th July, 1790, sec. 6 ; 19th June, 1813, sec. 2. 

^ De Lovio t. BoU, 2 Gallison's R. 398—476, passim, 

* Acts U. 8. 24th Sept., 1789, ch. 20, sec. 9; 20th July, 1790, ch. 56, 
sec. 6 ; 19th June, 1813, ch. 2, sec. 2. 
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upon the vessel, and accordingly the remedy in this ju- 
risdiction is confined to a personal suit against the mas^ 
ter, or owner, upon the contract. The form of action 
depends upon the nature of the contract. If it be in the 
usual form of hiring, and not under seal, the remedy 
is by an action of debt, or assumpsit If the instru- 
ment be under seal, then an action of debt or covenant 
must be brought upon it. But it has been held that 
delivery^ as a deed, is necessary, to require the technical 
remedy appropriate to an* instrument under seal, and that 
where a mariner's contract had a seal affixed to his name, 
and it did not appear that the instrument had been or 
was intended to be delivered as a deed, an action upon 
the case would lie.^ So too, if the instrument be not 
sealed by the master, and is only sealed by the mari- 
ners, assumpsit lies upon it for their wages against the 
master.* 

It seems to be the doctrine of common law courts in 
this country, that a mariner may maintain general in- 
debitatus assumpsit to recover his pro rata wages, or the 
whole wages for the voyage, when tortiously dismissed 
by the master before the voyage is ended, or when it is 
broken up by the act of the owner, or master, although 
there is a stipulation in the contract that the wages are 
not to be paid till the end of the voyage : and that a 
special action on the case is not necessary.^ 



3 



* Clement v. GunhouH^ 5 Esp. 83. 

' Sutherland t. JUshnan, 3 Ibid. 42. 

' ffoyt y. Wildfire, 3 Johns. R. 518. Ward r. Ames, 9 Johns. R. 138. 
Sullivan v, Morgan, 11 Ibid. 66. Brooks T. Dorr, 2 Mass. R. 39. Lus- 
comb V. Prince, 12 Ibid. 576. Sigard y, Roberts, 3 Esp. R. 71. Sed vide 
Hulk T. HeigJUman, 2 East's R. 145. 
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In cases of tort, committed upon the high seas, 
however it might have been formerly, the common law 
has concurrent jurisdiction. The form of the remedy 
is by an action of trespass, or a special action on the 
case.^ 

> 1 Chitcy'8 Plead. 152, 191. Watson r. Christie, 3 Bos. and Pul. 224. 
Sampson ▼. Smith, 15 Mass. R. 355. Brown v. Howard^ 15 Johns. R. 119. 
Ward Y. Ames^ 9 Ibid. 138. 
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I. 

EXTRACTS FROM THE RECORDS OF THE VICE AD- 
MIRALTY COURT FOR THE PROVINCE OF MASSA- 
CHUSETTS BAY. 



[The Tolnine of records^ from which these cases are extracted^ is deposited in 
the archives of the District Court of the United States for Massachusetts District. 
It is the onlj yolume of the records of the Provincial Vice Admiralty Court 
known to be in existence here. There is a tradition that the residue of its records 
were carried to Halifax, bj the officers of the crown, when the British evacuated 
Boston. If in the possession of the British government, their restoration to this 
country would be of great service to a question which is agitated in our jurispru- 
dence — what was the admiralty jurisdiction, on the instance side, settled and in 
practice here, before the revolution.] 



At a Court of Admiralty holden at Boston before the Hono*ble. ) 
Robt. Auchmuty Esq. Judge of said Court. April 15, 1740. ) 

1740. April 11. Francis de Qruitteville Mariner exhibited a libel 
agt. Andrew Woodbury Mariner for an assault upon the body of the 
Plff. at the bay of Honduras upon the open sea on board ye Ship 
King George as p Libel on file more fully sets forth ; the case was 
heard on the 14th currt. and on the 15th currt. aforesd. his Honor 
the Judge gave the following decree, viz. 

I have duly considered this case together wth. the proofs and am 
of opinion the mutinous behavior of abt. fourteen of the crew ought 
severely to be punished, yet not in the method and manner used by 
the Deft, but it appears clear to me from the whole of the evidence 
that the Propt. shared no part in that mutiny and that the Deft, im- 
aging he was an actor with them beat him with uncommon severity 
wh. by no means is justifiable, the Deft, mistaking his man is easily 
accounted for because the disturbance happened in the night, there 
was a number of these refractory men & the Propt. was by violence 
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shoved on the Deft, these things in my opinion tho thej will not 
amoant to an entire justification, greatly oaght to mitigate in damage, 
therefore upon the whole I decree the Deft, to pay unto ye propt. 
five Pounds in bills of Public Credit and the costs of this Court. 

RoBT. AucHMUTT Judgt Ady. 
Exmn'd p. John Payne D. Rgr. 

1740. Aph 9. Francis Pulcifer exhibitd. a Libel agt. Francis 
Cogswell late owner of ye Schooner Speedwell for Wages &c. wh. 
was agreed. 

Att. John Payne D. Rr. 

1740. May 30. Thomas Darcy Bowling mariner Exhibited a 
Libel against William Clark, Late Master of the Ship Seafiowr. & 
agt. sd. ship for wages and liberation as p Libel on file more fully 
sets forth ; the case was agreed. 

Att. John Payne D. Regr. 

At a Court of Admiraltj Holden at Boston before the Honoble. ) 
Robt. Auchmuty Esq. Judge of said Court. Sept. 10, ]740. y 

1740. Sept, 6. Timothy Wyer of the Island of Nantucket mari- 
ner, exhibited a libel agt. William Henry Master of the Ship Polly 
for Piloting sd. Ship from Nantacket to Boston as p. Libel on file 
more fully sets forth, the case was heard on ye 9th currt. and on the 
10th currt. aforesd. the Judge gave the following Decree viz. 

I have considered this Libel and am of opinion to do justice 
therein the only evidence to be relied on are the Testimonies of 
Capt. Coffin & Capt. Brock who saw ye situation of the Ship when 
the signal of distress was given and both gentlemn. of experience 
& knowledge in respect to the difficulty & hazard as well as the 
skill in Piloting such a Vessel over Nantucket Shoals to Boston they 
also especially Mr. Brock are of opinion that the sum of six pounds 
for the Whale Boat & crew in carrying the Pilot on Board consider- 
ing ye distance & hazard was not excessive wh. reduces the bare 
Pilotage to seventeen pounds and upon the whole taking the case 
with all its circumstances the Ships being Leaky full loaden drawing 
better than twelve feet water, the difficulty of getting hands and 
reaching the vessell in the night I cant apprehend ye agreemt. en- 
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tered into bj the parties to be extorted — It must not be a small 
matter more than the service is worth that ought to set such agree- 
ment aside but where the agreement is pretty near the value of the 
Labour it ought to be preserved and I would not be understood to 
establish in this Court any excessive sum for Piloting neither would 
I by so great a reduction discourage persons skilled from giving their 
ready assistance. I believe this case will not settle any rule being 
in fact or circumstances different from the Common Cases and there- 
fore not to be measured by the prices sworn to by the Merchts. in ye 
ordinary cases and inasmuch as the Propt. declined taking ye charge 
of the Ship from the Light House to Boston so that a Pilot was nec- 
essarily employed for that purpose I order the sum of four Pounds 
to be deducted out of the sum demanded to pay that Pilot. The 
remaining sum of nineteen Pounds I decree the Propt. together 
with his costs of this court. 

RoBT. AucHMUTT Judge Ady, 
E.Tmnd. p. John Patnb D. Rgr. 

1740. Sept. 15. James Moore of Londonderry Weaver exhibited 
a Libel on behalf of his son John Moore a minor for wages against 
William Henry Master of the Ship Polly wh. was agreed. 

Atts. John Payne D. Regr. 

At a Court of Admiralty holden at Boston before the Honble. ) 
Robt. Auchmuty Esq. Judge of sd Court. 18 Nov. 1740. ) 

1740. Nov, 15. Thomas Camell Mariner exhibited a Libel 
against Ship EHza, Lewis Turner Master & agt. said Turner for 
wages and liberation he being incapacitated to proceed the voyage 
by reason of sickness &c. as p. Libel on file more fully sets forth, 
the case was fully heard on the 18th currt. aforesd. at which time 
his Honor the Judge gave the following Decree viz. 

I have considered this Libel and evidences produced and am of 
opinion the Propt. is not in Health suitable to prosecute the voyage 
without endangering his life and therefore I discharge him from the 
same and as to the demand of wages when I consider that hands 
present themselves where the Deft. Shipped the Propt. to come 
hither gratis provided they can be secured from being pressed it 
must be a loss to the deft, in having the Plf. liberated after the charge 
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the Deft, wu at in securing the Propt. ai aforad. and when I con- 
aider the distemper that now is the eaose of liberation was contracted 
by the Propt's sin ^ folly and that truly by his own act he has 
disabled himself from performing his contract I canH in josiice 
give the Propt. the full of his wages and therefore as the case 
stands circumstanced I decree the Propt only one months wages 
further than the months wages adyanced — and ye remaining 
wages declare to be detained by ye deft, to make good the damage 
he may sustain by reason of ye Propts. disabling himself from 
performing ye contract, ye Deft, thereout to pay ye costs of this 
Court. 

ROBT. AUCHHUTT Judgt Adff. 

Exmnd. p. John Payne D. Regr. 

At a Court of Admiralty holden at Boston before the Hon. ) 
Robt. Auchmuty Esq. Jadge of sd Court Sept. 10, 1740. > 

1740. 8epr. 3d. Thomas Cavendish Merchant & Richard Gird- 
ler Mariner both of Marblehead exhibited a Libel against William 
Hilligoe of Marblehead Merchant j^ part owner of ye Schooner 
Richard & Hannah for refusing to fit out his part &c. as p Libel 
on file more fully sets forth ; the case was heard on the 5th currt. at 
8 O'clock A. M. and afterwards adjourned to the 10th currt. aforsd. 
at which time the Proponts. d& Deft, having agreed upon the sale of 
the Tessell d& nothing but the costs coming under consideration the 
Judge decreed the costs to be paid by the Deft. 

Atts. John Patne D. Regr. 

At a Court of Admiralty holden at Boston before the Hon*ble. > 
Robt. Auchmuty Esq. Judge of Admiralty. Dec. 2, 1740. 3 

1740. Nov. 25. Robert Taylor Mariner exhibited a Libel against 
Thomas Perkins Master of the Ship Prince of Orange for wages & 
liberation as p. Libel on file more fully sets forth, the case was fully 
heard on the second Dcr. aforsd. at which time the Judge gave the 
following decree viz. 

The Propt. not proving the Libel I dismiss the same, and order 
him to proceed the voyage and decree the Deft, to pay the costs of 
Court out of the wages due to the Propnt. 

RoBT. Auchmuty Judge Ady. 
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At a Court of AdmiraSty holden at Boaton before the Hono'ble. ) 
Robt Auchmuty Esq. Judge of said Court Deer, j 16, 1740. ) 

1740. Dee, 13. John Searl Mariner exhibited a petition to his 
Honor the Judge setting forth that he belongs to the Schooner 
Gharlestown William Hinckley Master who has kept him in Gaol 
35 Days under pretence of his deserting sd vessell that the Deft, is 
int. upon sailing without taking ye Propt. or paying his wages d&c. 
as p. Libel on file more fully sets forth the case was fully heard on 
the 16 currt. aforesd. at which time the Judge decreed the Petitr. to 
I proceed the Tojage to Winyau at the terms he was shipped at viz. 

£\2 So. Carolina Currency P. mo. the shiping [articles] being clan- 
destinely taken out of the Captains chests and decreed the Capt. to 
pay the prison fees d& the Costs of Court &> deduct it out of the 
wages due to the Pit. 

Atts. John Payne D, Regr. 

At a Court of Admiralty holden at Boston b6fore the Hon. ) 
Robt. Auchmi^ty Esq. Judge of sd. Court. Dec. 26, 1740. > 

1740. Dec, 23. Michel Turpin of Boston Mariner late Mate of 
the Ship Brittania exhibited a Libel against Nicholas Luce late Mas- 
ter of said Ship for wages amounting to 13 i£ Sterling as p. libel on 
file more fully sets forth ; the case was fully heard on 26th currt. 
afors'd. when his Honor the Judge decreed the Plf. his wages as 
Hued for & costs of Court. 

Atts. John Payne D. Regr, 

At a Court of Admiralty holden at Boston before the Uono'ble. ) 
Robt. Auchmuty Esq. Judge of said Court. Jany. 3, 1740. > 

1740. Dec. 27. John Keeping Mariner and Mate of the Snow 
Diamond John Hore Master, Exhibited a Libel against sd. Hore for 
wages 6l Liberation he being by sickness renderred not capable of 
proceeding the voyage d&c, as p Libel on file more fully sets forth, 
the case was fully heard on the 30th of Deer, and on the 3d day of 
Jany. aforesaid his Honor the Judge gave the following decree viz. 

Having considered this Libel and the Defts. Plea as also the evi- 
dence produced on both sides together with the report of Dr. Cutler 
apointed by the Court to enquire into the state of health of the 
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Propont. and whether notwithstanding his lameness he can with 
safety prosecute the voyage to South Carolina, I am of opinion that 
the propont. ought not to be liberated but order him to go on board 
and as far as he is able prosecute said voyage to South Carolina where 
he may be liberated if by sicknes he is rendered incapable of prose- 
cuting the voyage home and in order to it I decree the Deft, to pay 
the Propt. one months wages to enable him to discharge his expcnces 
to his Landlady and to buy proper things for his health and as to the 
costs it appears to me the Dell, did not take that natural care of the 
propt. that he in duty ought, neither did the propt. act towards the 
Deft, as his duty required him but that both were in respect to their 
conduct blameworthy therefore order both parties to pay ye costs of 
this Court between them the Propts Moiety to be paid by the Deft, 
out of his wages in which costs I allow the Physician twenty shil- 
lings that made the report. 

RoBT. AucHMUTT Judgc Ady. 
Examned. p. John Patne 2>. Regr. 

m 

At a Court of Adminlty holden at Boston before the Honol>]e. ) 
Robt. Auchmuty Esq. Judge of said Court Feb. 21 , 1740. > 

1740. January 24. Josiah Bennett Mariner & Mate of the 
Snow William exhibited a Libel against William Ball Master thereof. 
For Wages &, Liberation &c. inasmuch as the Deft, had shipped 
another Mate in his room or that he might be reinstated as mate 
again &c. as p. Libel on file more fully sets forth ; the case was fullj 
heard on the 20th currt and on the 21st current aforesd. his Honor 
the Judge gave the following decree viz. 

I have considered this Libel and the special plea of the Deft, and 
the evidence produced in the case, and am of opinion the Deft, had 
reasonable cause to Ship anofher Mate in the room of the propt. 
wherefore I decline ordering ye Propt. to receive the Wages here, 
but decree the Deft, to pay the same viz. from ye 20 day of Septem- 
ber last to ye 15th of January following at 3 Pounds Stl. p. Mo. one 
Months advance wages deducted by a sett of bills of excha. upon 
the Defts. owners : and forasmuch as it appears that the propt. re- 
ceived ye hurt as mentiond. in the Libel, in the Service of the Ves- 
sel], and is obliged to pay twentythree shillings to the Doct. & three 
po^unds ten shillings for his nursing & diet : wh. the Deft, refuses to 
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pay but by a deduction out of the Propts. Wages therein I am of 
opinion the Defls. refusal is wrong or contrary to Law. wherefore I 
decree the Deft, to pay ye Propt. the aforesaid sums together with 
the coats of this Court. 

RoBT. AucHMUTT Judge Ady, 
exmnd. p. John Payne D. Regr. 

[The following libel was exhibited by mariners, after their vessel 
had come into the custody of the court at the suit of salrors.] 

At a Court of Admiralty Golden at Boston before the Hon. George > 
Cradock £sq. Deputy Judge of said Court Aug. ye 5, 1742. y 

1742. July 17. Simeon Clark late mate of the ship Adventure 
and Stephen Brown Jeoffry Poor &, John Webster late mariners of 
the said ship exhibited a libel against Josiah Cocks late commander 
of the sd. Ship for wages and salvage as p. Libel on file more fully 
sets forth. The case was fully heard on the second of August and on 
the 5th of Augt. aforsd. the Judge gave ye following decree viz. 

I have considered this case with all its circumstances and find 
that the propts. were severally shipped as set forth in the Libel and 
accordingly decree the Deft, to pay them their wages from the time 
of their shipping to their arrival in this port which was on the 7th 
of July last ; and as to the propt. Poor who was shipped on the run, I 
allow him fifty five shillings Sterl. p. Month from the time of his 
shipping which was on the 19th of April last to the said seventh of 
July which is to be in full of the propts. wages d& Salvage — the 
wages due to each of the propts. being as follows viz. — to the 
Propt. Clark j^19 in Province Bills of the Old tenor he having re- 
ceived 0^10 advance wages; to ye Propt. Brown <£15. in like bills he 
having received <£17. ; to the Propt. Webster £9, 8. 10 Sterling and 
to the Propt. [Poor] 83s. Sterling he having received 63s Sterl. and 
I order the defendant to pay to the owners what money the Propts. 
have received more than their wages amounted to* at the time the 
ship was stranded and that the wages since that time be paid out of 
the goods and effects saved. I also decree the Deft, to pay the Costs 
of this Court. 

George Cradock Dejp, Judge. 

exmnd. p. John Payne D. Regr. 

48 
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1740. April 25. Boney Norcut Mariner exhibited a libel against 
Henry Caswell of Boston Merchant owner of the Schooner Dolphin 
for wages as p. libel on file more fully sets forth the case was agreed. 

Atts. John Payne jD. Regr. 

At a Court of Admiralty holden at Boston before the Honoble. ) 
George Cradock Esq. Depy. Judge of said Court Feb. ye 5, 1742. 5 

1742. Oct. 20. Thomas Oliver late Master of the Ship Dragon 
exhibited a petition setting forth, that on the ninth of August last, 
he sailed from Port Royal on the Island of Jamacia in the Ship 
Dragon whereof he was then Master, bound for this Port and that 
on the 7th Day of this Inst. Octo. ye said vessell through the vio- 
lence of the winds & seas was unfortunately cast away on Scitaate 
Beach where ye hull of the Sd. Ship now lies Bilged &.c. praying 
that the said vessell might be surveyed & that she with her appurces- 
wh. je Ptr. has savd & brot. to this port may be appraised by per- 
sons to be appointed by your Honr.' for that purpose, and that they 
may make report to ye Court of the condition & circumstances of 
said vessell and that the same may be condemned if your Honr. sees 
just upon sd. report, and that the vessell and appurces. be sold by 
decree of this Court &c. The Judge ordered that a warrant issue 
out directed to Messers. James Stutson, Jonathan Meritt, James 
Merrett, Joshua Otis, & Charles Turner, or any three of them to 
appraise the said vessell upon oath in order to have the same sold 
(if it appears for the owners interest) and, that the appurces. be- 
longing to said vessell be appraised upon oath by Mesrs. Stephen 
Boutineau, John Steel, & Alexandr. Chamberlain — accordingly a 
warrant was issued out directed to ye sd. James Stutson &c. for the 
purpose aforesd. who made the following return viz. 

Pursuant to the within warrant we the subscribers have viewed 
and examined the Ship Dragon as she now lyes on Scituate Beach 
(and in our judgment it would be most for the owners or insurers 
interest to have the vessell sold) and accordingly we value the Hull 
of the said vessell as she now lays at the sum of one hundred and 
twenty five pounds old tenor. 

James Stutson 
Jonathan Meritt 
James Merrett. 
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Plymo. 8s. Scituate, Oct 27, 1742. 

The subscribers made oath to the truth of the above return be- 
fore me David Little Justice of Peace, and on the 2lst Nov. 1742, 
the Judge gave the following interlocutory decree viz. 

It appearing unto me by the report of the persons appointed to 
survey & appraise the Ship Dragon that it would be most for the 
interest of the owners or insurers to have her sold, I therefore de- 
cree that said Ship with all the appurces. & materials saved from 
her be sold by publick vendue by the Marshall of Court at the 
Royal Exchange Tavern on the 30th Currt. at 5 Oclock, P. M. the 
Regr. to advertise the sale in the Publick prints and that the moneys 
arising from the sale rest in the Register's hands until further or- 
der of Court. 

George Cradock, D. Judge. 

[Then follow the Inventory, Appraisement, order of sale, &.c.] 

And on the first of Jany. 1742, John Levey & Samuel Batturs, 
Marriners & Samuel Gore, Merchant owner of a negro man called 
Joseph Asken exhibited a libel against Thomas Oliver, late Com- 
mander of the Ship Dragon & against the Materials d& effects of 
said vesseil setting forth that each of the Propts. were shipped at 
London at the following Sterling wages viz. ye sd. John Levey as 
Boatswain on the 11 of May 1740, at 60s. sterling p. Mo. Batturs on 
ye 7th May aforsd. as Steward at 40s. p..Mo. & ye sd. George [Joseph] 
as Cook on ye 9th day of May aforsd. at 35s. P. Mo. that ye Propts. 
proceeded in said vesseil and continued on board her till ye 7th of 
Octo. last when ye said Ship was unfortunately cast &rC. praying that 
his Hour, the Judge would decree them their wages due to them out 
of the materials saved from ye sd. vesseil and Salvage there being 
now due to ye Propt. Levey 88. 16s. Sterl. (exclusive of 5. 2s. 6d. 
Ster. already reed.) to ye Propt. Batturs 60. 8s. Ster. (exclusive of 3 
Pounds sterling already reed.) & ye Propt. Samuel Gore for ye sd. 
George's [Joseph's] Services ^51. 15s. (Exclusive of 3. lOs. Sterl. 
ad V and. wages) the case was heard on ye sd. Currt. and on ye 15 of 
Jany. aforesaid the Judge gave the following decree viz. 

I have considered this Libel with the plea made by the Deft, and 
find that the Pits, were severally shipped as set forth in the Libel 
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and accordingly decree them their respective wages from the time of 
their shipping to je 7th of October last deducting thereout what 
each of them have reed, as per the libel ; & ten pounds old Tenoar 
to each of them for salvage and order the Regr. to pay them the 
same out of the proceeds of the ship Dragon 6l appurces. now in 
his hands and that ye costs of this Court be also paid oat of the 
same. 

George Cradock Z>. Judge. 



At a Court of Admiralty holden at Boston before the Honoble. Robt. > 
Auchmaty Esq. judge of said Court March ye 10th 1741. 5 

Proyince of the Missachn'ts. > 
Bay Court of Admiralty y 

Memorandum that on the 12th day of January 1741 before the 
Honoble Robt. Auchmuty Esq Judge of said Court came Peter 
Brazier Jr. Gentm. Tide surveyor of all the Rates, Duties &, Imposi- 
tions growing due to his Majesty at Boston within the Province 
aforesd. who sues as well for our Sovereign Lord the King and his 
Excy. Wm^Shirley Esq. Governr. of the said Province as for himself, 
and on behalf of his Majesty the said Govr. & himself informs this 
Honoble. Court that on the 14th day of Deer. last, he seized as for- 
feited to the use of his Majy. the said Govr. 6l himself, in the Port 
of Boston aforesaid, a certain vessell named the Brigt. Hannah of 
the Burthen of 120 tons or thereabouts with her tackle apparel & 
furniture & 7 cwt. of Junk, the property of Persons unknown for 
that the said Junk & sundry other commodities all of the groth, pro- 
duction &, Manufacture of Europe, with which the said ship was 
laden between the first day of November last &Mhe seizure aforesaid, 
were imported in the said vessell into this province from Rotterdam 
the particulars of which other commodities, the said Peter cannot 
here ascertain for that the same have been clandestinely unladen 
from the said vessel since her arrival in this Province and concealed 
wh. Junk & other commodities aforesaid were not laden and Shipped 
on board the said vessell in Great Brittain Wales or the Town of 
Berwick upon Tweed, and also for that between the first day of 
November last & the seizure aforesaid the said vessell came into 
this Province 6l there divers Goods & Commodities were taken 
out of and unladen from the said vessel! the particulars of which 
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goods and Commodities cannot be here set forth because the same 
were Clandestinely unladen removed and Concealed wh. Goods & 
Commoditys were unladen from the said vessell. before the Master 
or commander thereof had made known to the Govner of the said 
Province or to the person or officer by him thereunto authorised & 
appointed the aforsd. arrival of the said vessell contrary to the form 
of the Stat, in that Case made and provided 

Wherefore the said Peter as well on behalf of his Majesy. d& the 
said Govr. as himself prays the advisement of this Honoble. Court, 
upon the premies the cognizance whereof properly appertains to the 
same by force of the Statute aforesaid and that the aforesaid vessell 
with her appurces. and the Junk aforsd. seized as aforsd. may for 
the causes aforsd. be adjudged by this Honoble. Court, to remain 
forfeited to the uses aforsd. and that the said Peter may have one 
third part thereof pursuant to the Statute aforesaid 

W. BOLLAN.^ 

1740 J any. 12. filed &. Allowed d& ordered that the Brig Han- 
nah be arrested and taken into the Marshall's custody and the master 
and owners cited (if they are to be found) to answer this information 
on the 14th currt. at 6 o'clock P. M. 

RoBT. AucHMUTT Judgt Ady, 

Accordingly on the 14th of January aforsd. the Court was opened 
and the information read a(\er which proclamation was made for all 
persons concerned to appear, and then Mr. Gridley appeared in 
Court, and claimed the vessell on behalf of Messers. Quincey's and 
made the following Plea viz 

Edmund & Josiah Quincey owners of the aforsd. Brigt. come into 
Court & Say that no Commodity of the groth, production or manu- 
facture of Europe excepting the aforsd. wt. of Junk were imported 
in the sd. Brigt. from Rotterdam into this Province and they say 
they had a right to transport the aforesaid wt of Junk as necessary 
stores for the navigation of said vessell and they further say that no 
goods or Commoditys were taken out of or unladen from the said 
Brigt. as the informant above sets forth ; and pray their costs. 

Jer. Gridley. 

* Advocate General. 
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• 

The Court was then adjourned at the instance of ye informer to 
ye 22nd. Currt. and from thence by several adjournts. to the 10th of 
March following by reason the witnesses could not be found and on 
the 6th of March Richard Barry's examination was taken in the 
Register's office and is as follows, viz. 

And on the 10th of March aforsd. the Court was opened accord- 
ing to adjournment at which time Edmund & Josiah Quincey claim- 
era of ye Brigt. Hannah were thcee times solemnly called to appear 
6l answer their claim but they did not appear but made default 
whereupon 

The Judge decreed the Brigt. Hannah with her Tackle apparel 
6l furniture together with the Junk informed against to be forfeited 
and ordered the same to be appraized & sold by publick vendue and 
the moneys arising from such sale after the Costs of Court d& other 
contingent charges are deducted to be distributed one third to his 
majesty, one other third to his Exelency the Governr. and the re- 
maining third part to the informer and further decreed the claimants 
to pay the Costs of Court as shall be taxed and allowed by ye Judge 

Att. John Payne D Regr, 

A warrant was then issued out of Court directed to Col. Hatch 
Capt. Bedgood &, Mr. Benj. Hallowell to inventory and appraize the 
Brigt. Hannah 6l appurces. together with the Junk «aforesd. and on 
the 15th March they made the following return, viz. 

And on the 18th of March a warrant was issued oat of Court di- 
rected to the Marshall of Court or his Deputy, Commanding him to 
expose the Brigt. Hannah & Appurces. together with the Junk to 
sale by publick vendue to the highest bidder &c upon which the 
Marshall made the following return, viz. 

Boston 18th March 1741. 
I have sold the Brigt. Hannah to Mr. Edmund Quincey for two 
Thousand d^ nine Pounds three shillings and one penney and the 
Junk for three pounds fifleen shillings P cwt. to said Quincey. 

Cha. Puaxton Marshall. 
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Boston March 19. 1741. 
1 find by the return of the Marshall that Mr. Edmund Quincey 
was the highest bidder and purchaser of the Brigt. Hannah and ap- 
purces. together with the Junk and accordingly confirm the sale he 
complying with the conditions thereof 

George Cradock Depy. Judge, 



II. 
VARIOUS FORMS OF SHIPPING ARTICLES. 



BOSTON SHIPFIMG ARTICLES, FOR TRADING VESSELS. 



No ardent spirits allowed on hoard. 

UNITED STATES OF AMERICA. 

It is agreed between the master and seamen, or mariners, of the 

of whereof is at 

present master, or whoever shall go for master, now bound from the port 

Of 

That, in consideration of the monthly or other wages against each respec- 
tive seaman or mariner's name hereunder set, they severally shall and 
will perform the above-mentioned voyage : And the said master doth here- 
by agree with or hire the said seamen and mariners for the said voyage, at 
such monthly wages or prices, to be paid pursuant to this agreement, and 
the laws of the Congress of the United States. And they, the said sea- 
men or mariners, do severally hereby promise and oblige themselves to do 
their duty, and obey the lawful commands of their officers on board the 
said vessel or the boats thereunto belonging, as become good and faithful 
seamen or mariners ; and at all places where the said vessel shall put in, or 
anchor at, during the said voyage, to do their best endeavors for the preser- 
vation of the said vessel and cargo, and not to neglect or refuse doing their 
duty by day or night, nor shall go out of the said vessel on board of any 
other vessel, or be on shore, under any pretence whatsoever, until the 
above-said voyage be ended, and the said vessel be discharged of her load- 
ing, without leave first obtained of the captain or commanding officer on 
board ; and in default thereof, he or they shall be liable to all the penalties 
and forfeitures mentioned in the marine law, enacted for the government 
and regulation of seamen in the merchants' service, in which it is enacted, 
" That if any seaman or mariner shall absent himself from on board the 
ship or vessel, without leave of the master or officer commanding on board. 
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and the mate, or other ofllcer haying charge of the log-hook shall make an 
entry therein of the name of such seaman or mariner on the day on which 
he shall so absent himself; and if such seamen or mariner shall retam to 
his duty within forty-eight hours, such seamen or mariner shall forfeit 
three days pay for every day which he shall so absent himself, to be de- 
ducted out of his wages ; but if any seaman or mariner shall absent him- 
self for more than forty-eight hours at one time, he shall forfeit all the 
wages doe to him, and all his goods and chattels which are onboard the said 
ship or vessel, or in any store where they may have been lodged at the time 
of his desertion, to the use of the owner or owners of the said ship or res- 
seli and moreover shall be liable to pay him or them all damages which he 
or they may sustain by being obliged to hire other seamen or mariners in 
his or their place." And it is further agreed, that in case of desertion, 
death, or impressment, the wages are to cease. And it is further agreed 
by both parties, that each and every lawful command which the said mas- 
ter or other officer shall think necessary hereafter to issue for the effectual 
government of the said vessel, suppressing immorality and vice of all 
kinds, to be strictly complied with, under the penalty of the persons diso- 
beying, forfeiting his or their whole wages or hire, together with every thing 
belonging to him or them on board said vessel. Ajid it is further agreed 
on, that no officer or seaman belonging to the said vessel shall demand or 
he entitled to his wages, or any part thereof, until the arrival of the said 
vessel at the last above-mentioned port of discharge, and her cargo deliv- 
ered. And it is hereby further agreed between the master, officer, and 
seamen of the said vessel, that whatever apparel, furniture, and stores each 
of them may receive into their charge, belonging to the said vessel, shall 
be accounted for on her return ; and in case any thing shall be lost or dam- 
aged, through their carelessness or insufficiency, it shall be made good by 
such officer or seaman, by whose means it may happen, to the master and 
owners of the said vessel. And whereas it is customary for the officers 
and seamen, while the vessel is in port, or whilst the cargo is delivering, 
to go on shore at night to sleep, greatly to the prejudice of such vessel and 
freighters, be it further agreed by the said parties, that neither officer 
nor seaman, shall on any pretence whatever, be entitled to such indul- 
gence, but shall do their duty by day in discharging of the cargo, and 
keep such watch by night as the master shall think necessary to order rel- 
ative to said vessel or cargo ; and whereas it frequently happens that the 
owner or captain incurs expenses while in a foreign port, relative to the 
imprisonment of one or more of his officers or crew ; or in attendance of 
nurses, or in payment of board on shore, for the benefit of such person or 
persons : now, it is understood and agreed by the parties hereunto, that all 
such expenditures as may be incurred by reason of the foregoing premises, 
shall be charged to, and deducted out of, the wages of any officer, or such 
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00 e of cbe crew by whose means or for whose benefit the same shall have 
been paid. And whereas it often happens that part of the cargo is embez- 
zled after beiog safely delivered into lighters, and as sach losses are made 
good by the owners of the vessel, be it therefore agreed by these presents, 
that whatever ollicer or seaman the master shall think proper to appoint, 
shall take charge of her cargo in the lighters, and go with it to the lawful 
quay, and there deliver his charge to the vessel's husband, or his represent- 
ative, to see the same safely landed : That each seaman or mariner who 
shall well and truly perform the above-mentioned voyage (provided always, 
that there be no desertion, plunderage, embezzlement, or other unlawful 
acts committed on the said vessePs cargo or stores,) shall be entitled to the 
payment of the wages or hire that may become due to him, pursuant to 
this agreement, as to their names is severally affixed and set forth. Pro- 
vided, nevertheless, that if any of the said crew disobey the orders of the 
said master or other officer of the said vessel, or absent himself at any time 
without liberty, his wages due at the time of such disobedience or absence, 
shall be forfeited; and in case such person or persons so forfeiting wages 
shall be reinstated or permitted to do further duty, it shall not do away such 
forfeiture. It being understood and agreed by the said parties, that parol 
proof of the misconduct, absence, or desertion of any officer, or any of the 
crew of said vessel, may be given in evidence at any trial between the 
parties to this contract, any act, law, or usage to the contrary thereof not- 
withstanding. That for the due performance of each and every of the 
above-mentioned articles and agreements, and acknowledgment of their 
being voluntary, and without compulsion, or any other clandestine means 
being used, agreed to, and signed by us. 

In testimony whereof, we have, each and every of us, hereunto affixed 
our hands, the month and day against our names, as hereunder written. 
And it is hereby understood, and mutually agreed, by and between the 
parties aforesaid, that they will render themselves on board the said vessel 
on or before the day of 

at o*clock in the noon. 



m 

o 



i 

a 

s 

3 

<a 

o 

3 



2 

B 

9 



§ 

? 

s 

B 
9 



5 

»• 
9 
A 

tt 

O 

m 
f 

B 



B 

o 

Q 

a? 
s 









49 



We, who hare tobwilbed 
our names Id thb colamn, 
«lu proiniie thai the mnn 
who has enptpetl for ifaW 

Enment wojafp, and tifned 
is n-inM> in the third eol- 
umn of the same line, shall 
proceed on the sakl vojragv 
outside of Boston liffhta, 
RfTeenUjr to the shippinr 
papers, or rpfund the atl* 
vsiiee money with Itha 
amount, according to act 
ofCoasress, to 

on demand* 
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[TIM foOowiiig If tDdorwd oa Um taek of the vUcIm.] 

We, the undersigned, late mariners on board the on 

her late voyage described on the other side of this instrument, and now 
performed to this place of payment, do hebebt, each one for oub- 
SELVES, with our signatures and seals, acknowledge to have received of 

agent or owner of said the ful^ 

sum hereunder set against our respective names. It being in full for our 
services, as wages, on board of said vessel, and in consideration wherof, 
and particularly the further sum of to each of us 

paid, we have released, and do hereby release and discharge for ever, the 
master, officers and owners of said vessel, and each of them, of and from 
all suits, claims and demands, for assault aub battebt ob DirBisoN- 
HENT, and every other matter and thing, of whatever name or nature 
against said master, owners and officers, to the day and 

date hereunder also set against our names. 



Nunw. 



Amoant. 



Amouot in 
wrHlog. 



Place aod date 
of payment. 



Signaturea and 



Wftaea to aifnlBf. 



FHILADELFHLA. SHIPPIKO ABTICLE8 FOB TBADINO VESSELS. 



UNITED STATES OF AMERICA. 

It is agreed, between the master, seamen or mariners of the 

whereof is at present master, or whoever shall go 

for master, now bound from the port of to 

That, in consideration of the monthly or other wages 'against each respect* 
ive seaman or mariner's name hereunto set, they severally shall and will 
perform the abovementioned voyage : and the said master doth hereby 
agree with and hire the said seamen or mariners for the said voyage, at 
such monthly wages or prices, to be paid pursuant to this agreement, and 
the laws of the Congress of the United States of America, and the custom 
and usage of the port of And they, the said seamen 

or mariners, do severally hereby promise and oblige themselves to do their 
duty, and obey the lawful commands of their officers on board the said ves- 
sel, or the boats thereunto belonging, as become good andiiaithful seamen 
or mariners ; and at all places where the said vessel shall put in, or anchor 
at, during the said voyage, to do their best endeavors for the preservation 
of the said vessel and cargo, and not to neglect or refuse doing their duty 
by day or night, nor shall go out of the said vessel, on board any other ves- 
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sel, or be od shore under any pretence whatsoever, until the above said 
voyag^e be ended, and the said vessel be discharged of her loading, without 
leave first obtained of the captain or commanding officer on board ; that in 
default thereof, tliey will be liable to all the penalties and forfeitures men- 
tioned in the marine law, enacted for the government and regulation of 
seamen in the merchants' service, in which it is enacted, " that if any sea- 
man or mariner shall absent himself from on board the ship or vessel, 
without leave of the master or officer commanding on board, and the n>ate, 
or other officer having charge of the log-book, shall make an entry therein 
of the name of such seaman or mariner on the day on which he shall so 
absent himself; and if such seaman or mariner shall return to his duty 
within forty-eight hours, such seaman or mariner shall forfeit three days' 
pay for every day which he shall so absent himself, to be deducted out of 
his wages : but if any seaman or mariner shall absent himself for more 
than forty-eight hours at one time, he shall forfeit all wages due to him, 
and all his goods and chattels, which were on board the said ship or vessel, 
or in any store where they may have been lodged at the time of his deser- 
tion, to the use of the owner or owners of the said ship or vessel ; and 
moreover shall be liable to pay him or them all damages which he or they 
may sustain by being obliged to hire other seamen or mariners in his or 
their place." And it is further agreed, that in case of capture, death, or 
impressment, the wages are to cease. And it is further agreed by both 
parties, that each and every lawful command which the said master shall 
think necessary hereafter to issue for the effectual government of the said 
vessel, suppressing immorality and vice of all kinds, to be strictly complied 
with, under the penalty of the person or persons disobeying, forfeiting his 
or their whole wages or hire, together with everything belonging to him or 
them on board said vessel. And it is further agreed on, that no officer or 
seaman belonging to the said vessel, shall demand or be entitled to his 
wages or any part thereof, until the arrival of the said vessel at the above- 
mentioned port of discharge, and her cargo delivered. And it is hereby 
further agreed between the master and officers of the said vessel, that what- 
ever apparel, furniture, and stores, each of them may receive into their 
charge, belonging to the said vessel, shall be accounted for on her return ; 
and in case any thing shall be lost or damaged, through their carelessness 
or insufficiency, it shall be made good by such officer or seaman by whose 
means it may happen, to the master and owners of the said vessel. And 
whereas it is customary for the said officers and seamen, on the vessel's re- 
turn home, in the harbor, and whilst the cargo is delivering, to go on shore 
each night to sleep, greatly to the prejudice of such vessel and freighters, 
be it further agreed by the ship parties, that neither officer nor seaman shall, 
on any pretence whatever, be entitled to such indulgence, but shall do their 
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daty by day ia discharge of the cargo, and-keep such watch by night as the 
master shall think necessary to order for the preservation of the abore. 
And whereas it often happens that part of the cargo is embezzled after be- 
ing safely delivered into lighters, and as such losses are made good by the 
owners of the vessel, be it therefore agreed by these presents, that what- 
ever officer or seaman the master shall think proper to appoint, shall take 
charge of her cargo in the lighters, and go with it to the lawful quay, and 
there deliver his charge to the vessel's husband, or his representative, to 
Bee the same safely landed : that each seaman or mariner who shall well 
and truly perform the abovementioned voyage, (provided always that there 
be no plunderage, embezzlement, or other unlawful acts committed on the 
said vessePs cargo or stores,) shall be entitled to the payment of the wages 
or hire that may become due to him, pursuant to this agreement, as to their 
names is severally affixed and set forth. Provided, nevertheless, that if 
any of said crew disobey the orders of the said master or other officer of 
the said vessel, or absent himself at any time without liberty, his wages 
due at the time of such disobedience or absence, shall be forfeited, and in 
case such person or persons so forfeiting wages shall be reinstated or per- 
mitted to do further duty, it shall not do away such forfeiture. That for 
the due performance of each and every of the abovementioned articles and 
agreements, and acknowledgment of their being voluntary, and without 
compulsion, or any other clandestine means being used, agreed to and 
signed by us. In testimony whereof, we have each and every of us under 
affixed our hands, month and day against our names as hereunto written. 
And it is hereby understood and mutually agreed, by and between the par- 
ties aforesaid, that they will render themselves on board the said 
on or before the day of at o'clock in 

the noon 
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We, the undersigned, late mariners on board the on 

her late voyage described on the other side of this instrument, and now 
performed to this place of payment, do hereby, each one for our- 
selves, with our signatures, acknowledge to have received of 
agent or owner of said the full sum hereunder set 

against our names ; it being in full amount of our wages for our services. 
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and of all demands for assault and battery or imprisonment, and of 
whatever name or nature against said her owners 

and officers, to the day and date hereunder also set against our names. 
Note, A consideration must be given for a discharge for assault and bat- 
tery, and this receipt understood by the signers. 



Names. 



AmouRt. 



Aino'inl lu 
writing. 



Place and date 
of payment. 



Signatures. 



Witness to signing. 



I I 1 



ARTICLES USED IN THE COD FISHERIES OF THE NEW ENOLAND STATES. 



It is hereby agreed between the master or skipper of the 

fishing schooner of the burthen of tons, and feet, 

and the fishermen thereof, now bound from , on a fishing 

voyage . That, in consideration of the said master or 

skipper, and fishermen being entitled to Jive eighth parts of the fish which 
may be caught on board said schooner during their service on board the 
same, and also to five eighth parts of the money which by law is allowed 
to said schooner during the same term, after deducting the general supplies 
and other supplies, according to the iisage and custom of they 

severally shall and will perform their duty on board the schooner aforesaid, 
during the term for which they herein engage : And the said master or 
skipper doth hereby agree with and hire the said fishermen, agreeably to 
the terms aforesaid, for and during the fishing season ending the last day 
of November next, and until the voyage or voyages of said season shall be 
completed. And the said fishermen oblige themselves faithfully to perform 
their duty on board said schooner during said season ; and in all things, 
and at all times, to fulfil the lawful commands of said master or skipper. 
And the said master or skipper, and the said fishermen, mutually hold 
themselves bounden by the rules, orders and regulations set forth in an Act 
of Congress for the regulation and government of fishermen, in which it is 
enacted, 

'* That if any Fisherman, having engaged himself for a voyage or fishing 
season, in any fishing vessel, and signed an agreement therefor as afore- 
said, shall thereafter, and while such agreement remains in force, and to 
be performed, desert or absent himself from such vessel, without leave of 
the master or skipper thereof, or of the owner or his agent, such deserter 
shall be liable to the same penalties as deserting seamen and mariners are 
snbject to in the merchants' service, and may in like manner, and upon the 
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like complaint and proof, be apprehended and detained; and all costs of 
prooets and commitment, if paid by the master or owner, shall be deducted 
oat of the share of fish, or proceeds of any fishing Toyage, to which sadi 
deserter had or shall become entitled. And any fisherman having engaged 
himself as aforesaid, who shall, during said fishing voyage, refuse or neglect 
his proper duty on board the fishing vessel, being thereto ordered or required 
by the master or skipper thereof, or shall otherwise resist his just com- 
mands, to the hindrance or detriment of such voyage, beside being answer- 
able for all the damage arising thereby, shall forfeit to the use of the owner 
of such vessel his share of the allowance which shall be paid upon snch 
voyage, as is herein granted.*' 

And it is further agreed, in conformity to said act, that the fiot eighths 
of all the fish taken as aforesaid, and which shall accrue to the master or 
skipper, and fishermen, according to the foregoing terms, shall be divided 
among them in proportion to the quantities or number of said fish they 
may respectively have caught; and that the five eighths of the money 
allowed by law to said schooner, accruing to said master or skipper, and 
the fishermen, according to the terms aforesaid, shall be divided among 
them in such proportions as the fish they shall respectively have taken, 
may bear to the whole quantity of fish taken on board said schooner during 
said season. 

For the due performance of each and all the above articles and agree- 
ments, and in witness of their being freely and voluntarily entered into, we 
have hereunto severally affixed our hands, the month and day against our 
names respectively affixed, and in the year of our Lord one thousand eight 
hundred and 



Time agreed to enter on 
board for duty. 



Men's nnmn. 



aualtty. 



Wbere bora* 



WitB< 



to algnUig. 



▲CCOUNT OF THE FISHING FAB£S OF THE WITHIN NAMED VESSEL. 



Forea. 



let, 
3d, 
3d, 
4th, 
5ih, 
6th, 
7th, 
8th, 
9tb, 
10th, 
11th, 

latii, 



Daya on which the 
veaael sailed. 



18 



Days on which the 
vesael retarned. 


Time actually em- 
ployed at aea. 


Tons. 


18 


MORTHa. 


DAVI. 





Qaintala of 
Fkb. 
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I do solemnly swear, that the paper now by me produced, 

is the original agreement made the day of 18 be* 

tween the owner and fishermen of the schooner skipper; 

and that the above is a tme statement of the days on which the schooner 
sailed and returned; and that said schooner and crew hare been actually 
employed foar months of the preceding fishing season solely in the Bank 
and Cod Fisheries. 



COLLECTOR'S OFFICE — District of 
Sworn this day of 18 



Collector. 



whalemen's SHIFFINa PAPER USED IN THE POST OF NEW BEDFORD* 

1st. It IS AGREED between the owner , master, seamen and mariners, 
of the now bound from the port of That in considera- 

tion of the share against each respective seaman or mariner's name 
hereonder set, they severally shall and will perform the above-mentioned 
voyage ; and the said owner and master, do hereby agree with, and hire 
the said seamen or mariners for the said voyage, at such shares of the net 
proceeds, or of the actual products of the voyage, to be paid pursuant to 
this agreement, and the custom and usage in the port of 

2d. And they, the said seamen and mariners, doseverally hereby promise 
and oblige themselves to do their duty, and obey the lawful commands of 
the officers on board said or the boats thereunto belonging, as 

become good and faithful seamen or mariners, while cruising for whales, 
and at all places where the said shall put in, or anchor at, 

during the said voyage ; — to use their best endeavors to obtain a cargo of 
oil ; — and for the preservation of the said vessel and cargo ; — and not to 
neglect or refuse doing their duty by day or night; — and that they shall 
not go out of said on board any other vessel, or be on shore, 

under any pretence whatsoever, until the aforesaid voyage be ended, and 
the vessel discharged of her loading, without leave first obtained of the 
captain, or commanding officer on board; that in default thereof, he or 
they shall be liable to all the penalties and forfeitures mentioned in the 
Marine Law, enacted for the Government and Regulation of Seamen in 
the Merchants' Service ; it being understood that said forfeiture shall be 
estimated according to his or their respective shares of the net proceeds of 
the voyage, and the length of the same conjointly. 
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3d. And it is farther agreed by all the parties to this contract, that such 
regalatioDs as a just regard to the good order, effectual government, health 
and moral habits of the officers and men shall be established and observed 
on board the said vessel. And to ensure proper attention to this important 
object, it shall be the duty of the officer having the care of the log book, to 
note therein daily all flagrant breaches of tbe same. It shall especially be 
his duty to record all instances of drunkenness, all cases of absence from 
the said by any officer or seaman with or without permission after 

sunset, or beyond tbe time prescribed for their absence, — every instance of 
absence, by any officer or seaman through the night, whether on shore or 
on board of any other vessel, — every instance of the introduction of any 
woman or women into the ship for licentious purposes, — every instance 
of disability for the performance of ship's duty, which may occur, with tbe 
cause of it, — if occasioned by sickness or infirmity, the nature and origin 
of the same, if known, to be particularly stated, especially if it be the con- 
sequence of their own misconduct. And in case of the officer who may 
usually have charge of the log book being implicated in any of the misde- 
meanors or disabilities herein mentioned, it shall be the duty of the master 
to make, or cause to be made by another hand, an entry of the same on the 
log book. And it shall be the duty of the master to see that a proper record 
is kept therein of all the matters mentioned in this article according to its 
true intent and meaning. 

4th. The officer having charge of the watch on deck for the time being, 
shall be responsible for the maintenance of the regulation in regard to the 
admission of women — and in case of any getting on board unperceived, 
they shall forthwith be expelled by him, or if not able to do so, the case 
shall be immediately reported to the captain or commanding officer on 
board, whose duty it shall be to enforce their immediate expulsion. On 
the failure of any officer in this part of his duty, either wilfully or through 
negligence, each and every officer so failing, shall forfeit twenty days pay 
for every such offence, and any other officer or seaman who shall abet any 
breach of the said regulation — or refuse when lawfully called upon to aid 
in sustaining it, or shall be proved to have had a criminal intercourse with 
any such woman or women on board, shall forfeit for each such offence, five 
days pay — for every instance of drunkenness two days pay shall be for- 
feited, and a similar forfeiture shall take place for each day that any sea- 
man or officer shall be off duty from sickness or disability caused by in- 
temperance or licentiousness — the forfeitures in all these cases to be 
estimated as in the second article, and to go to the use of the owners of 
said 

5th. AH expenses which may be necessarily incurred during the voyage 
with direct reference to any of the misdemeanors or disabilities enumerated 
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in the third article — or to any attempt at desertion or other disobedient or 
mutinoas condact, shall be charged to the individual or individuals by 
reason of whom they may have been incurred. 

6th. It is further agreed that if any officer or seaman, after a fair trial, 
if his abilities and disposition shall be judged by the master incompetent 
or indisposed to the proper discharge of the duties of his station, the master 
shall have the right to displace him and substitute another in his stead, — 
a corresponding reduction of the lay of such officer or seaman with reference 
to the duty which he may afterwards perform, thenceforth to take effect; 
and a reasonable increase of the lay of the individual who may thereupon 
be promoted to a higher station, shall be made on the final adjustment of 
the voyage. 

7th. It is understood and agreed that if any officer or seaman shall be 
prevented by sickness or death from performing the voyage, his legal 
representatives shall be entitled to such part of the whole amount of his 
stipulated share, as the time of his services on board shall be of the whole 
term of the voyage. 

8th. It is further agreed that whatever apparel, furniture, or stores be- 
longing to the said vessel, may be given in charge by the master to any 
officer or seaman, shall be accounted for by him, and in case any thing 
shall be lost or damaged througli his carelessness or neglect, it shall be 
made good to the owners, by such officer or seaman. And whatever officer 
or seaman the master shall appoint for the duty, shall take charge of any 
portion of the cargo or ship^s stores required to be landed or brought on 
board in any boats or lighter, and faithfully perform the service assigned, 
and see that the said cargo or stores are safely landed and delivered, or 
brought on board the said vessel as the case may be. 

9th. Each and every officer and seaman, who shall well and truly have 
performed the above mentioned voyage, complied with the regulations 
and duties herein specified, and committed no dishonest or unlawful acts, 
shall be entitled to the payment of his share of the net proceeds of the 
voyage pursuant to this agreement, as soon after the return of the said 
to as the oil and other products of the voyage 

can be sold and the settlement adjusted by the owner or agent of the 
said 

10th. In testimony of our assent, consent and agreement faithfully to 
perform the various duties and obligations implied in the preceding arti- 
cles, and in acknowledgment of their being voluntary, and without any 
compulsory or clandestine means being used, we have, each and every of 
ns, severally, hereunto affixed our names, on the day and year against them 
respectively written. And it is hereby understood, and mutually agreed, hy 
and between the parties aforesaid, that they the seamen and mariners will 

60 
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render themselres on botid the Mid Teasel on or before 
day of at o'clock in the noon. 



the 



QIT* No distilled spirituous liquor will be put on board this yessel by the 
owner, except for strictly medical use : — and by their signatures the oiher 
parties to this contract pledge themselves not to take any of these articles 
with them as their private stores, or for traffic, either from this port or any 
other port or place, where they may be, during the voyage. And in case 
of a violation of this pledge by the master or any officer or seaman, his 
entire share of the voyage shall be thereupon forfeited to the use of the 
owners of the said 



TinwoTEalrr. 




WitoMitoBifBliif. 



NOTES ON THE WHIXE FISHEST.' 

1. The master has a lien upon the lay of a sailor for necessaries, ^c, 
advanced to him. See Barrey v. Coffin^ 3 Pick. R. 115. 

2. If a seaman should die during the voyage, the vessel having procured 
a quantity of oil before his death, and the ship should afterwards be totally 
lost, qusere, whether his representatives could recover his wages according 
to the above named articles in the shipping paper ? See American Jurist, 
▼ol. X, p. 260, and HalPs American Law Journal, 359. 

3. Mateship. See the custom explained, and the law in relation to it 
stated in the following cases. Baxter v. Rodman^ 3 Pick. R. 435 ; Grazier 
▼. Atwoodj 4 Ibid. 234. The contract of mateship, which was once rather 
common in the whale fishery, is now rarely entered into. 

4. The rule with regard to the occupancy of these animals " fern na- 
turte," is believed to be somewhat different from the rule of the common 
law in regard to land animals. The whaling craft of every vessel is 
marked, harpoons, lances, &c When a whale has been actually killed, and 
other game is in sight, or it is inconvenient for any other reason to uke 
him on board, it is usual for the captors to fasten a *' waif,** (marked iron) 
into the body and leave it. Many days may elapse before the animal is 
recovered. And if, in the meantime, another ship should fall in with it, 
and the waif is still adhering to the body, the right of property is considered 



* The author is indebted for these notes to a learned friend, H. O. O. Colby, 
Eaq. of New Bedford. 
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as remaining in the original captors, and is strictly respected. If it 
were violated, trover woald undoubtedly lie. When a number of vessels 
are engaged in pursuit of the same whale, and a boat's crew succeeds in 
making fast to it, no crew from any other vessel have any right to attack 
the whale. But should t|ie harpoons of the first draw, and the boat become 
detached, they then have a right to renew the chase equally with the others. 
See Cooper's Justinian, Note, page 457, as to land animals. 

5. la the settlement of the voyage, at its termination, the following 
charges are usually made against the whole quantity of catchings of every 
description. 

Pilotage to and from sea, and to wharf, say $50. 

Wharfage, bbs. oil, bone,'.&c. 

Guaging. 

Cooperage. 

Scales to weigh whale bone. 

Cartage and storage of whale bone- 
Filling up and pumping off cargo. 

Commission, 2 1-2 per cent on the sum total. 

The net proceeds are then divided amongst the officers and men, ac- 
cording to the lay agreed upon. The ship's agent makes up the voyage at 
the current price of oil and bone at the time of the arrival of the ship, and 
pays off the men in money. 

6. It has been questioned whether the provisions of the act of July 20, 
1790, ** For the government and regulation of seamen in the merchant ser- 
vice," in reference to deserting seamen, apply to seamen engaged in the 
whale fishery. The statute has, however, been always acted upon in the 
port of New Bedford, as applying to seamen engaged in the whale fishery, 
that is to say, warrants are issued against seamen after they have signed 
the shipping paper, and before the sailing of the same, for their arrest, and 
they have been put on board by virtue of them, but we are not aware of 
any judicial decision upon the question. 



whalemen's shipping PAPEE TJSED in the poet of NANTUCKET. 

It is agreed between the owners, master, seamen and mariners of the 

of , master, now bound on a whaling voyage to the 

Pacific Ocean. That in consideration of the shares affixed to our names, 

we, the said seamen and mariners, will perform a whaling voyage from 

Nantucket and return to Nantucket, promising hereby to obey the lawful 
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eoiDmandt of the Mtd master, or the other officers of said shiji, and faith* 
fuller to do and perform the duty of seamen, as required by the said mas* 
ter, by uight or by day, on board the said ship or in her boats ; and on no 
account or pretence whatever to go on shore without leave first obtained 
from the master or commanding officer of the said ship : hereby engaging, 
that forty-eight hours absence, without such leave, shall be deemed a total 
desertion. And in case of disobedience, neglect, pillage, embezzlement, or 
desertion, the said mariners do forfeit their shares, together with ajl their 
goods, chattels^ &c. on board the said ship : hereby for themselves, heirs^ 
executors and administrators, renouncing all right and title to the same. 
And the owners of said ship hereby, promise, upon the above conditions, 
to pay the shares of net proceeds of all that shall be obtained during the 
said voyage, agreeably to the shares set against the names of seamen and 
mariners of the [ship's name,] as soon after the return of said ship to Nan- 
tucket as the oil, or whatever else may be obtained, can be sold, and the 

voyage made up by the owners of said ship • 

It is further agreed between the owners of said ship on the one part, and 
the captain, officers, and crew, on the other part, that if the captain, offi- 
cers, and crew, or either of them, is prevented by sickness or death from 
performing said voyage in said ship, that he or they so falling short, shall 
receive of his lay or share in proportion as the time served oa boards is u> 
the whole time said ship is performing her voyage. 



It will be seen that, though this paper provides for the case of a mariner 
who dies, or becomes disabled by sickness, during the voyage, it does not 
provide expressly for the case of one who ships in place of the person so 
dying or disabled. A cas^ was tried in the Supreme Court of Massachu- 
setts, (Bristol, in 1840, Shaw v. Mitchell,) in which this question arose, but 
the case went off upon another point. The following extracts are made, 
however, from two depositions which were used in the case, and which 
were admitted to slate the custom truly : 

** I have been in the habit of settling whaling voyages, since the year 
1830, in which business my duty has been to receive the cargo at the wharf, 
ascertain the contents, and apportion to the crew and owners respectively 
their shares, according to their several demands and established usage. 
These are uniformly the duties of agents for settling voyages at Nantucket. 
When a mariner has not served on board a whaler during the whole voyage, 
having left by reason of sickness or by mutual consent, the usage is, to 
pay such man> in proportion as the time during which they serve, bears to 
the entire duration of the voyage." 
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" I have been in the habit of settling whale voyages for the last sixteen 
years as a general agent, taking into possession the whole cargoes as they 
arrive, making distributions of the same among the owners and crew, ac- 
cording to their several interests. It is the uniform practice, where sea- 
men serve but part of the voyage, to ascertain the time they did serve, from 
the shipping paper, or other proper documents, and to settle with them in 
the same manner as is expressed by the shipping paper in relation to per- 
sons leaving a ship in consequence of sickness or death, unless there should 
exist a special contract or written agreement to the contrary." 



BRITISH 8HI7FINO ARTICLES FOR TRADING VESSRLS, RSQX7IRED BY THE 

ACT 5 IE 6 WILLIAM IV, CH. 19. 

An agreement made, pursuant to the directions of an act of Parliament, 
passed in the sixth year of the reign of His Majesty King William the 
Fourth, between the master of the ship , of 

the port of , and of the burthen of tons, and the several 

persons whose names are subscribed hereto. 

It is agreed by and on the part of the said persons, and they severally 
hereby engage, to serve on board the said ship in the several capacities 
against their respective names expressed, on a voyage from the port of 
, to [here the intended voyage is to be described as 

nearly as can be done^ and the places at which it is intended the ship shall touch, 
or if that cannot be done, the nature of the voyage in which she is to be em- 
ployed,] and back to the port of , and the said crew further en- 

gage to conduct themselves in an orderly, faithful, honest, careful, and sober 
manner, and to be at all times diligent in their respective duties and sta- 
tions, and to be obedient to the lawful commands of the master in every 
thing relating to the said ship, and the materials, stores, and cargo thereof 
whether on board such ship, in boats, or on shore [here may be inserted any 
other douses which the parties may think proper to be introduced into the 
' agreement^ provided that the same be not contrary to or inconsistent with the 
provisions and spirit of this act.'] In consideration of which services to be 
duly, honestly, carefully, and faithfully performed, the said roaster doth 
hereby promise and agree to pay to the said crew, by way of compensation 
or wages, the amount against their names respectively expressed. In wit- 
ness whereof the said parties have hereto subscribed their names on the 
days against their respective signatures mentioned. 
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Note. — Any embezzlement or wilful or negligent loss or destruction of 
any part of the ship's cargo or stores may be made good to the owner out 
of the wages (so far as they will extend) of the seaman guilty of the same; 
and if any seaman shall enter himself as qualified for a duty to which he 
shall prove to be not competent, he will be subject to a reduction of the rate 
of wages hereby agreed for in proportion to his incompetency. 



BRITISH 8HIFFIN6 ARTICLES FOR THE FISHERIES, feC, REQUIRED BT THE 

SAME ACT. 



An agreement made, pursuant to the directions of an act of Parliaiaent 
passed in the sixth year of the reign of His Majesty King William the 
Fourth, between the master of the ship , of 

the port of , and of the burthen of tons, and the teTeral 

persons whose names are subscribed hereto. 

It is agreed by and on the part of the said persons, and they severally hereby 
engage, to serve on board the said ship in the said several capacities against 
their respective names expressed, which ship is to be employed in [hen 
the nature of the ship's employment is to be described^ whether in the fisheries, 
on the coast, or in trading from one port in the United Kingdom to another, 
or to any of the islands of Jersey, Guernsey^ Aldemey, Sark, and Man, or te 
any port on the continent of Europe, between the river Elbe indusioe and 
Brest ;] and the said crew further engage to conduct themselTea in an 
orderly, faithful, honest, careful, and sober manner, and to be at all times 
diligent in their respective duties and stations, and to be obedient to the 
lawful commands of the master in every thing relating to the said ship^ 
and the* materials, stores, and cargo thereof, whether on board such ship, 
in boats, or on shore [here may be inserted any other clauses which the parties 
may think proper to be introduced into the agreement, provided that the same 
be not contrary to or inconsistent with the provisions and spirit of this act.] 
In consideration of which services, to be duly, honestly, carefully, and 
faithfully performed, the said master doth hereby promise to pay to the said 
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crew, hj way of compensation or wages, the amount against their names 
respectively expressed : provided always, and it is hereby declared, that no 
seaman shall be entitled to his discharge from the ship daring any voyage 
in which she may be engaged, nor at any other than a port in the United 
Kingdom. In witness whereof the said parties have hereto subscribed their 
names on the days against their respective signatures mentioned. 
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Note. — Any embezzlemei^t or wilful or negligent loss or destruction of 
any part of the ship's cargo or stores may be made good to the owner out 
of the wages (so far as they will extend) of the seamen guilty of the same ; 
and if any teaman shall enter himself as qualiSed for a duty to which he 
shall prove to be not competent, he will be subject to a reduction of the 
rate of wages hereby agreed for in proportion to his incompetency. 



III. 
STATUTES OF THE UNITED STATES. 

20th July, 1790. 

Chap. 56. [29.] An act for the go?ernment and regulation of seamen in the 

merchant's service. 

^ I. Be it enacted f S^c. That from and aAer the first day of De» 
cember next, every master or commander of any ship or vessel bound 
from a port in the United States to any foreign port, or of any ship 
or vessel of the burthen of fifty tons or upwards, bound from a port 
in one state to a port in any other than an adjoining state, shall, be* 
fore he proceed on such voyage, make an agreement in writing or in 
print, with every seaman or mariner on board such ship or vessel 
(except such as shall be apprentice or servant to himself or owners) 
declaring the voyage or voyages, term or terms of time, for which 
such seaman or mariner shall be shipped. And if any master or 
commander of such ship or vessel, shall carry out any seaman or 
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mariner (except apprentices or aerfanta aa aforesaid) without aach 
contract or agreement being first made and signed by the aeamen 
and mariners, sach master or commander shall pay to efery such 
aeaman or mariner, the highest price or wages which shall have been 
given at the port or place where such seaman or mariner shall have 
been shipped,. for a similar voyage, within three months next before 
the time of such shipping: Provided such seaman or mariner shall 
perform such voyage : or if not, then for such time as he shall con- 
tinue to do duty on board such ship or vessel ; and shall, moreover, 
forfeit twenty dollars for every such seaman or mariner, one half to 
the use of the person prosecuting for the same, the other half to the 
use of the United States : and such seaman or mariner, not having 
aigned such contract, shall not be bound by the regulations, nor sub- 
ject to the penalties and forfeitures, contained in this act. 

^ 2. That at the foot of every such contract there shall be a 
memorandum in writing, of the day and the hour on which such 
aeaman or mariner, who shall so ship and subscribe, shall render 
themselves on board, to begin the voyage agreed upon. And if any 
such seaman or mariner shall neglect to render himself on board the 
ship or vessel, for which he has shipped, at the time mentioned in 
such memorandum, and if the master, commander, or other officer 
of the ship or vessel, shall, on the day on which such neglect hap- 
pened, make an entry in the logbook of such ship or vessel, of the 
name of such seaman or mariner, and shall, in like manner, note the 
time that he so neglected to render himself, (afler the time ap- 
pointed,) every other seaman or mariner shall forfeit, for every hour 
which he shall so neglect to render himself, one day's pay, accord- 
ing to the rate of wages agreed upon, to be deducted out of hia 
wages. And if any such seaman or mariner shall wholly neglect to 
render himself on board of such ship or vessel, or having rendered 
himself on board, shall afterwards desert and escape, so that the ship 
or vessel proceed to sea without him, every such seaman or mariner 
shall forfeit and pay to the master, owner, or consignee, of the said 
ship or vessel, a sum equal to that which shall have been paid to him 
by advance at the time of signing the contract, over and besides the 
sum so advanced, both which sums shall be recoverable in any court, 
or before any justice or justices of any state, city, town, or county, 
within the United States, which, by the laws thereof, have cognizance 
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of debts of eqaal value^ against such seaman or mariner^ or his 
surety or sureties, in case he shall have given surety to proceed the 
voyage. 

§ 3. That if the mate, or first officer under the master, and a ma- 
jority of the crew of any ship or vessel, bound on a voyage to any 
foreign port, shall, after the voyage is begun, (and before the ship or 
vessel shall have left the land,) discover that the said ship or vessel 
is too leaky, or is otherwise unfit in her crew, body, tackle, apparel, 
furniture, provisions, or stores, to proceed on the intended voyage, 
and shall require such unfitness to be inquired into, the master or 
commander shall, upon the request of the said mate (or other officer) 
and such majority, forthwith proceed to or stop at the nearest and 
most convenient port or place where such inquiry can be made, and 
shall there apply to the judge of the district court, if he shall there 
reside, or if not, to some justice of the peace of the city, town, or 
place, taking with him two or more of the said crew, who shall have 
made such request ; and thereupon such judge or justice is hereby 
authorized and required to issue his precept, directed to three per- 
sons in the neighborhood, the most skilful in maritime afi*airs that 
can be procured, requiring them to repair on board such ship or 
vessel, and to examine the same, in respect to the defects and insuffi- 
ciencies complained of, and to make report to him, the said judge 
or justice, in writing, under their hands, or the hands of two of them, 
whether in any, or in what, respect the said ship or vessel is unfit to 
proceed on the intended voyage, and what addition of men, provi- 
sions, or stores, or what repairs or alterations in the body, tackle, or 
apparel, will be necessary ; and upon such report, the said judge or 
justice shall adjudge and determine, and shall endorse on the said 
report his judgment, whether the said ship or vessel is fit to proceed 
on the intended voyage ; and if not, whether such repairs can be 
made, or deficiencies supplied, where the ship or vessel then lays, or 
whether it be necessary for the said ship or vessel to return to the 
port from whence she first sailed, to be there refitted ; and the mas- 
ter and crew shall in all things conform to the said judgment ; and 
the master or commander shall, in the first instance, pay all the costs 
of such view, report, and judgment, to be taxed and allowed on a 
fair copy thereof, certified by the said judge or justice. But if the 
complaint of the said crew shall appear, upon the said report and 

61 
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judgment, to have been without foundation, then the said master, or 
the owner or consignee of such ship or vessel, shall deduct the 
amount thereof, and of reasonable damages for the detention (to be 
ascertained by the said judge or justice) out of the wages growing 
due to the complaining seamen or mariners. And if, after such 
judgment, such ship or vessel is fit to proceed on her intended voyage, 
or after procuring such men, provisions, stores, repairs, or altera- 
tions, as may be directed, the said seamen or mariners, or either of 
them, shall refuse to proceed on the voyage, it shaH and may be law- 
ful for any justice of the peace to commit, by warrant under his hand 
and seal, every such seaman or mariner (who shall so refuse) to the 
common jail of the county, there to remain without bail or mainprise, 
until he shall have paid double the sum advanced to him at the time 
of subscribing the contract for the voyage, together with such rea- 
sonable costs as shall be allowed by the said justice, and inserted in 
the said warrant, and the surety or sureties of such seaman or mari- 
ner (in case he or they shall have given any) shall remain liable for 
such payment ; nor shall any such seaman or mariner be discharged 
upon any writ of habeas corpus, or otherwise, until such sum be 
paid by him or them, or his or their surety or sureties, for want of 
any form of commitment or other previous proceedings. Provided, 
that sufficient matter shall be made to appear, upon the return of 
such habeas corpus and an examination then to be had, to detain 
him for the causes hereinbefore assigned. 

§ 4. That if any person shall harbor, or secrete, any seaman or 
mariner, belonging to any ship or vessel, knowing them to belong 
thereto, every such person, on conviction thereof, before any court 
in the city, town or county, where he, she, or they, may reside, shall 
forfeit and pay ten dollars for every day which he, she, or they, shall 
continue so to harbor or secrete such seaman or mariner, one half to 
the use of the person prosecuting for the same, the other half to the 
use of the United States; and no sum exceeding one dollar, shall be 
recoverable from any seaman or mariner by any one person, for any 
debt contracted during the time such seaman or mariner shall ac- 
tually belong to any ship or vessel, until the voyage, for which such 
seaman or mariner engaged, shall be ended. 

^ 5. That if any seaman or mariner who shall have subscribed 
such contract as is hereinbefore described, shall absent himself from 
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on board the ship or yessel, in which he shall so have shipped, with- 
out leave of the master or officer commanding on board ; and the mate, 
or other officer having charge of the logbook, shall make an entry 
therein of the name of such seaman or mariner, on the day on which 
he shall so absent himself, and if such seaman or mariner shall re- 
turn to his duty within forty-eight hours, such seaman or mariner 
shall forfeit three days' pay for every day which he shall so absent 
himself, to be deducted out of his wages : but if any seaman or mari- 
ner shall absent himself for more than forty-eight hours at one time, 
he shall forfeit all the wages due to him, and all his goods and chat- 
tels which were on board the said ship or vessel, or in any store 
where they may have been lodged at the time of his desertion, to the 
use of the owners of the ship or vessel, and moreover shall be liable 
to pay to him or them, all damages which he or they may sustain by 
being obliged to hire other seamen or mariners in his or their place; 
and such damages shall be recovered with costs, in any court, or be- 
fore any justice or justices, having jurisdiction of the recovery of 
debts to the value of ten dollars, or upwards. 

^ 6. That every seaman or mariner shall be entitled to demand 
and receive, from the master or commander of the ship or vessel to 
which they belong, one third part of the wages which shall be due 
to him, at every port where such ship or vessel shall unlade and de- 
liver her cargo before the voyage be ended, unless the contrary be 
expressly stipulated in the contract : and as soon as the voyage is 
ended, and the cargo or ballast be fully discharged at the last port 
of delivery, every seaman or mariner shall be entitled to the wages 
which shall be then due according to his contract : and if such 
wages shall not be paid within ten days a(\er such discharge, or if 
any dispute shall arise between the master and seamen or mariners, 
touching the said wages, it shall be lawful for the judge of the dis- 
trict where the said ship or vessel shall be, or in case his residence 
be more than three miles from the place, or of his absence from the 
place of his residence, then, for any judge or justice of the peace, 
to summon the master of such ship or vessel to appear. before him, 
to show cause why process should not issue against such ship or ves- 
sel, her tackle, furniture, and apparel, according to the course of ad- 
miralty courts, to answer for the said wages : and if the master shall 
neglect to appear, or appearing, shall not show that the wages are 
paid, or otherwise satisfied or forfeited, and if the matter in dispute 
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shall not be forthwith settled, in such case the judge or justice shall 
certify to^tbe clerk of the court of the district, that there is sufficient 
cause of complaint whereon to found admiralty process, and there- 
upon the clerk of such court shall issue process against the said ship 
or vessel, and the suit shall be proceeded on in the said court, and 
final judgment be given according to the course of admiralty courts 
in such cases used ; and in such suit all the seamen or mariners 
(having cause of complaint of the like kind against the same ship or 
vessel) shall be joined as complainants ; and it shall be incumbent 
on the master or commander to produce the contract and logbook, 
if required, to ascertain any matters in dispute; otherwise the com- 
plainants shall be permitted to state the contents thereof, and the 
proof of the contrary shall lie on the master or commander ; but 
nothing herein contained shall prevent any seaman or mariner from 
having or maintaining any action at common law, for the recovery 
of his wages, or from immediate process out of any court having ad- 
miralty jurisdiction, wherever any ship or vessel may be found, in 
case she shall have left the port of delivery where her voyage ended 
before payment of the wages, or in case she shall be about to pro- 
ceed to sea before the end of the ten days next afler the delivery of 
her cargo or ballast. 

§ 7. That if any seaman or mariner, who shall have signed a con- 
tract to perform a voyage, shall, at any port or place, desert, or shall 
absent himself from such ship or vessel, without leave of the master, 
or officer commanding in the absence of the master, it shall be law- 
ful for any justice of peace within the United States (upon the 
complaint of the master) to issue his warrant to apprehend such de- 
serter and bring him before such justice ; and if it shall then appear, 
by due proof, that he haa signed a contract within the intent and 
meaning of this act, and that the voyage agreed for is not finished, 
altered, or the contract otherwise dissolved, and that such seaman or 
mariner has deserted the ship or vessel, or absented himself without 
leave, the said justice shall commit him to the house of correction, 
or common jail of the city, town, or place, there to remain until the 
said ship or vessel shall be ready to proceed on her voyage, or 
till the master shall require his discharge, and then to be delivered 
to the said master, he paying all the cost of such commitment, 
and deducting the same out of the wages due to such seaman or 
mariner. 
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§ 8. That every ship or vessel, belonging to a citizen or citizens 
of the United States, of the burthen of one hundred and fifty tons 
or upwards, navigated by ten or roor^ persons in the whole, and 
bound on a voyage without the limits o£ the United Slates, shall be 
provided with a chest of medicines, put up by some apothecary of 
known reputation, and accompanied by directions for administering 
the same ; and the said medicines shall be examined by the same or 
some other apothecary, once, at least, in every year, and supplied 
with fresh medicines in the place of such as shall have been used or 
spoiled ; and in default of having such medicine chest so provided, 
and kept fit for use, the master or commander of such ship or vessel 
shall provide and pay for all such advice, medicine, or attendance of 
physicians, as any of the crew shall stand in need of in case of sick- 
ness, at every port or place where the ship or vessel may touch or 
trade at during the voyage, without any deduction from the wages of 
such sick seaman or mariner. 

^ 9. That every ship or vessel, belonging as aforesaid, bound on 
a voyage across the Atlantic ocean, shall, at the time of leaving the 
last port from whence she sails, have on board, well secured under 
deck, at least sixty gallons of water, one hundred pounds of salted 
flesh meat, and one hundred pounds of wholesome ship-bread, for 
every person on board such ship or vessel, over and besides such 
other provisions, stores, and live stock, as shall, by the master or 
passengers, be put on board, and in like proportion for shorter or 
longer voyages ; and in case the crew of any ship or vessel, which 
shall not have been so provided, shall be put upon short allowance 
in water, flesh, or bread, during the voyage, the master or owner of 
such ship or vessel shall pay, to each of the crew, one day's wages 
beyond the wages agreed on, for every day they shall be so put to 
short allowance, to be recovered in the same manner as their stipu« 
lated wages. [Approved, July 20, 1790.] 



28/A May, 1796. 
Chap. [36.] An act for the relief and protection of American Beamen. 

§4.. That the collector of every district shall keep a book or 
bookSy in which, at the request of any seaman, being a citizen of 
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the United States of America, and prod acin 9 proof of his citizenship, 
authenticated in the manner hereinafter directed, he shall enter the 
name of such seaman, and shall deliver to him a certificate, in the 
following form, that is to say : " T. A. B., collector of the district of 
D, do hereby certify that E F, an American seaman, aged 
years, or thereabouts, of the height of feet inches, [describing 
the said seaman as particularly as may be] has, this day, produced 
to me proof, in the manner directed in the act, entitled ' An act for 
the relief and protection of American seamen ;' and, pursuant to 
the said act, I do hereby certify, that the said E F is a citizen of 
the United States of America : in witness whereof I have hereunto 
Bet my hand and seal of office, this day of ." And 

it shall be the duty of the collectors aforesaid, to file and preserve 
the proofs of citizenship, produced as aforesaid : and for each cer- 
tificate delivered, as aforesaid, the said collecter shall be entitled to 
receive, from the seaman applying for the same, the sum of twenty- 
five cents. 

§ 5. And, in order that full and speedy information may be ob- 
tained of the seizure or detention, by any foreign power, of any 
seamen employed on board any ship or vessel of the United States, 
Be it further enacted, that it shall, and hereby is declared to be the 
duty of the master of every ship or vessel of the United States, any 
of the crew whereof shall have been impressed or detained by anj 
foreign power, at the first port at which such ship or vessel shall ar- 
rive, if such impressment or detention happened on the high seas, 
or if the same happened within any foreign port, then in the port in 
which the same happened, immediately to make a protest, stating the 
manner of such impressment or detention ; by whom made, together 
with the name and place of residence of the person impressed or 
detained ; distinguishing, also, whether he was an American citizen ; 
and if not, to what nation he belonged. And it shall be the duty of 
such master, to transmit by post, or otherwise, every such protest 
made in a foreign country, to the nearest consul or agent, or to the 
minister of the United States resident in such country, if any such 
there be ; preserving a duplicate of such protest, to be by him sent, 
immediately after his arrival within the United States, to the secre- 
tary of state, together with information to whom the original pro- 
test was transmitted : and in case such protest shall be made within 
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the United States, or in any foreign country, in which no consul, agent 
or minister, of the United States resides, the same shall, as soon 
thereafter as practicable, be transmitted, by such master, by post or 
otherwise, to the secretary of state. 

^ 6. That a copy of this law be transmitted, by the secretary of 
state, to each of the ministers and consuls of the United States resi- 
dent in foreign countries, and, by the secretary of the treasury, to 
the several collectors of the districts of the United States, whose 
duty it is hereby declared to be, from time to time, to make known 
the provisions of this law to all masters of ships and vessels of the 
United States entering or clearing at their several offices. And the 
master of every such ship or vessel shall, before he is admitted to an 
entry, by any such collector, be required to declare on oath, whether 
any of the crew of the ship or vessel under his command have been 
impressed or detained, in the course of his voyage, and how far he 
has complied with the directions of this act : and every such master 
as shall wilfully neglect or refuse to make the declarations herein 
required, or to perform the duties enjoined by this act, shall forfeit 
and pay the sum of one hundred dollars. And it is hereby declared 
to be the duty of every such collector, to prosecute for any forfeiture 
that may be incurred under this act. 

§ 7. That the collector of every port of entry in the United States 
shall send a list of the seamen registered under this act, once every 
three months, to the secretary of state, together with an account of 
such impressments or detentions as shall appear by the protests of 
the masters to have taken place. [Approved^ May 28, 1796.] 



16M Ji//y, 1798. 
Chap. [94.] An act for the relief of sick and disabled seamen. 

^ 1. Be it enacted^ Sfc, That from and after the first day of Sep- 
tember next, the master or owner of every ship or vessel of the 
United States, arriving from a foreign port into any port of the 
United States, shall, before such ship or vessel shall be admitted to 
an entry, render to the collector a true account of the number of 
seamen that shall have been employed on board such vessel since she 
was lastjentered at any port in the United States, and shall pay, to 



408 APPENDIX III. 

the said collector, at the rate of twenty cents per month for 
every seaman so employed ; which sum he is hereby authorized to 
retain out of the wages of such seamen. 

§ 2. That from and afler the first day of September next, no col- 
lector shall grant to any ship or vessel whose enrollment or license 
for carrying on the coasting trade has expired, a new enrollment or 
license, before the master of such ship or vessel shall first render a trne 
account to the collector, of the number of seamen, and the time 
they have severally been employed on board such ship or vessel, 
during the continuance of the license which has so expired, and pay 
to such collector twenty cents per month for every month such 
seamen have been severally employed as aforesaid ; which sum the 
said master is hereby authorized to retain oat of the wages of such 
seamen. And if any such master shall render a false account of the 
number of men, and the length of time they have severally been em- 
ployed, as is herein required, he shall forfeit and pay one hundred 
dollars. 

§ 3. That it shall be the duty of the several collectors to make a 
quarterly return of the sums collected by them, respectively, by vir- 
tue of this act, to the secretary of the treasury ; and the president 
of the United States is hereby authorized, out of the same, to pro- 
vide for the temporary relief and maintenance of sick, or disabled 
seamen, in the hospitals or other proper institutions now established 
in the several ports of the United States, or in ports where no such 
institutions exist, then in such other manner as he shall direct : PrO' 
vided, that the moneys collected in any one district, shall be ex- 
pended within the same. 

§ 4. That if any surplus shall remain of the moneys to be collected 
by virtue oPthis act, aAer defraying the expense of such temporary 
relief and support, that the same, together with such private dona- 
tions as may be made for that purpose, (which the president is here- 
by authorized to receive,) shall be invested in the stock of the United 
States, under the direction of the president ; and when, in his opinion, 
a sufficient fund shall be accumulated, he is hereby authorized to 
purchase or receive cessions or donations of ground or buildings, in 
the name of the United States, and to cause buildings, when neces- 
sary, to be erected as hospitals for the accommodation of sick and 
disabled seamen. 
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§ 5. That the president of the United States be^ and he is hereby, 
authorized to nominate and appoint, in sach portsof the United States 
as he may think proper, one or more persons, to be called directors 
of the marine hospital of the United States, whose duty it shall be to 
direct the expenditure of the fund assigned for their respective ports, 
according to the third section of this act; to provide for the accom* 
modation of sick and disabled seamen, under such general instruc- 
tions as shall be gi?en by the president of the United States for that 
purpose, and also, subject to the like general instructions, to direct 
and govern such hospitals, as the president may direct to be built in 
the respective ports : and that the said d. rectors shall hold their of- 
fices during the pleasure of the president, who is authorized to fill 
up all vacancies that may be occasioned by the death or removal of 
any of the persons so to be appointed. And the said directors shall 
render an account of the moneys received and expended by them, 
once in every quarter of a year, to the secretary of the treasury, or 
such other person as the president shall direct ; but no other allow- 
ance or compensation shall be made to the said directors, except the 
payment of such expenses as they may incur in the actual discharge 
of the duties required by this act. [Approved, July 16, 1798.] 



3d May, 1802. 
Chap. [51.] An act to amend an act, entitled " An act for the relief of sick and 

disabled seamen," and for other purposes. 

§ \. Be it enacted, S^c. That the moneys heretofore collected in 
pursuance of the several acts " for the relief of sick and disabled 
seamen," and at present unexpended, together with the moneys here- 
after to be collected by authority of the beforementioned acts, shall 
constitute a general fund, which the president of the United States 
shall use and employ, as circumstances shall require, for the benefit 
and convenience of sick and disabled American seamen : Provided, 
That the sum of fifteen thousand dollars be, and the same is hereby, 
appropriated for the erection of an hospital in the district of Massa- 
chusetts. 

§ 2. That it shall be lawful for the president of the United States 
to cause such measures to be taken as, in his opinion, may be expe- 
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dient for providing convenient accommodations, medical assistance, 
necessary attendance, and supplies, for the (elief of sick or disabled 
seamen of the United States, who may be at or near the port of 
New Orleans, in case the same can be done with the assent of the 
government having jurisdiction over the port ; and for this purpose, 
to establish such regulations, and to authorize the employment of 
such persons, as he may judge proper ; and that, for defraying the 
expense thereof, a sum, not exceeding three thousand dollars, be 
paid out of any moneys prising from the said fund, not otherwise 
appropriated. 

^ 3. That from and nder the thirtieth day of June next, the mas- 
ter of every boat, raft, or flat, belonging to any citizen of the United 
States, which shall go down the Mississippi, with intention to pro- 
ceed to New Orleans, shall, on his arrival at fort Adams, render to 
the collector or naval officer thereof, a true account of the number 
of persons employed on board such boat, raft, or flat, and the time 
that each person has been so employed, and shall pay, to the said 
collector or naval officer, at the rate of twenty cents per month, for 
every person so employed ; which sum he is hereby authorized to 
retain out of the wages of such person : and the said collector or 
naval officer shall not give a clearance for such boat, raft, or flat, to 
proceed on her voyage to New Orleans, until an account be ren- 
dered to him of the number of persons employed on board such 
boat, raft, or flat, and the money paid to him by the master or owner 
thereof: and if any such master shall render a false account of the 
number of persons, and the length of time they have severally been 
employed, as is herein required, he shall forfeit and pay fifty dollars, 
which shall be applied to, and shall make a part of, the said general 
fund, for the purposes of this act : Provided, That all persons em- 
ployed in navigating any such boat, raft, or flat, shall be considered 
as seamen of the United States, and entitled to the relief extended by 
law to sick and disabled seamen. 

^ 4. That the president of the United States be, and he is here- 
by, authorized to nominate and appoint, for the port of New Or- 
leans, a fit person to be director of the marine hospital of the United 
States, whose duties shall be, in all instances, the same as the 
directors of the marine hospitals of the United States, as directed 
and required by the act, entitled '' An act for the relief of sick and 
disabled seamen.'' 
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§ 5. That each and every director of the marine hospitals within 
the United States, shall, if it can with convenience be done, admit 
into the hospital of which he is director, sick foreign seamen, on 
the application of the commander of any foreign vessel to which 
such sick seaman may belong ; and each seaman so admitted shall 
be subject to a charge of seventj-five cents per day for each day he 
may remain in the hospital, the payment of which the master or 
commander of such foreign vessel shall make to the collector of the 
district in which such hospital is situated : and the collector shall 
not grant a clearance to any foreign vessel, until the money due 
from such master or commander, in manner and form aforesaid, 
shall be paid ; and the director of each hospital is hereby directed, 
under the penalty of fifty dollars, to make out the accounts against 
each foreign seaman that may be placed in the hospital, under his 
direction, and render the same to the collector. 

§ 6. That the collectors shall pay the money collected by virtue 
of this and the act to which this is an amendment, into the treasury 
of the United States, and be accountable therefor, and receive the 
same commission thereon, as for other money by them collected. 

^ 7. That each and every director of the marine hospitals shall 
be accountable, at the treasury of the United States, for the money 
by them received, in the same manner as other receivers of public 
money, and for the sums by them expended shall be allowed a com- 
mission at the rate of one per cent. [Approved, May 3, 1802.] 



28^A February, 1803. 

Chap. [62.] An act snpplementary to the " Act concerning coninls and vice- 
consuls," and for the further protection of American seamen. 

^\, Be it enacted^ S^c. That, before a clearance be granted to 
any vessel bound on a foreign voyage, the master thereof shall de- 
liver to the collector of the customs a list, containing the names, 
places of birth, and residence, and a description of the persons who 
compose his ship's company, to which list the oath or alffirmation of 
the captain shall be annexed, that the said list contains the names of 
his crew, together with the places of their birth and residence, as 
far as he can ascertain them, and the said collector shall deliver him 
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a certified copy thereof, for which the collector shall be entitled to 
receive the sum of twenty-five cents ; and the said master shall, 
moreover, enter into bond with sufficient security, in the sum of 
four hundred dollars, that he shall exhibt the aforesaid certified copy 
of the list to the first boarding officer, at the first port in the United 
States at which he shall arrive, on his return thereto, and then and 
there also produce the persons named therein, to the said boarding 
officer, whose duty it shall be to examine the men with such list, 
and to report the same to the collector ; and it shall be the duty of 
the collector at the said port of arrival, (where the same is different 
from the port from which the vessel originally sailed,) to transmit a 
copy of the list so reported to him, to the collector of the port from 
which said vessel originally sailed : Provided, That the said bond 
shall not be forfeited on account of the said master not producing to 
the first boarding officer, as aforesaid, any of the persons contained 
in the said list, who may be discharged in a foreign country, with the 
consent of the consul, vice*consul, commercial agent, or vice-corn* 
mercial agent, there residing, signified in writing, under his hand 
and official seal, to be produced to the collector with the other per- 
sons composing the crew, as aforesaid ; nor on account of any such 
person dying or absconding, or being forcibly impressedHnto other 
service, of which satisfactory proof shall be then also exhibited to 
the collector. 

§ 2. That it shall be the duty of every master or commander 
of a ship or vessel, belonging to citizens of the United States, 
who sail from any port of the United States, afler the first day 
of May next, on his arrival at a foreign port, to deposit his regis- 
ter, sea-letter, and Mediterranean passport, with the consul, vice- 
consul, commercial agent, or vice-commercial agent, (if any there 
be at such port ;) that in case of refusal or neglect of the said 
master or commander, to deposit the said papers as aforesaid, he 
shall forfeit and pay five hundred dollars, to be recovered by the 
said consul, vicensonsul, commercial agent, or vice-commercial 
agent, in his own name, for the benefit of the United States, in any 
court of competent jurisdiction ; and it shall be the duty of such 
consul, vice-consul, commercial agent, or vice-commercial agent, on 
such master or commander producing to him a clearancle from the 
proper officer of the port where his ship or vessel may be, to deliver 
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to the said masier or commander all of his said papers : Provided, 
such master or commander shall have complied with the provisions 
contained in this act, and those of the act to which this is a sup- 
plement.^ 

§ 3. That whenever a ship or vessel, belonging to a citizen of the 
United States, shall be sold in a foreign country, and the company 
discharged, or when ajseaman or mariner, a citizen of the U.nted 
States, sh^l, with his own consent, be discharged in a foreign coun- 
try, it shall be the duty of the master or commander to produce to 
the consul, vice-consul, commercial agent, or vice-commercial agent, 
the list of his ship's company, certified as aforesaid, and to pay to 
such consul, vice-consul, commercial agent, or vice-commercial 
agent, for every seaman or mariner so discharged, being designated 
on such list as a citizen of the United States, three months' pay, 
over and above the wages which may then be due to such mariner 
or seaman, two thirds thereof to be paid by such consul or commer- 
cial agent, to each seaman or mariner so discharged, upon his en- 
gagement on board of any vessel to return to the United States, and 
the other remaining third to be retained for the purpose of creating 
a fund for the payment of the passages of seamen or mariners, citi- 
zens of the United States, who may be desirous of returning to the 
United States, and for the maintenance of American seamen who 
may be destitute, and may be in such foreign port : and the several 
sums retained for such fund shall be accounted for with the treasury 
every six months, by the persons receiving the same. 

^ 4. That it shall be the duty of the consuls, vice-consuls, com- 
mercial agents, vice-commercial agents of the United States, from 
time to time, to provide for the mariners and seamen of the United 
States, who may be found destitute within their districts, respectively, 
sufficient subsistence and passages to some port in the United States, 
ID the most reasonable manner, at the expense of the United States, 
subject to such instructions as the secretary of state shall give; and 
that all masters and commanders of vessels belonging to citizens of 
the United States, and bound to some port of the same, are hereby 
required and enjoined to take such mariners or seamen on board of 
their ships or vessels, at the request of the said consuls, vice-consuls, 
commercial agents, or vice-commercial agents, respectively, and to 
transport them to the port of the United States to which such ships 
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or Teasels may be bonnd, on such terms, not exceeding ten dollars for 
each person, as may be agreed between the said master and consul, 
or commercial agent. And the said mariners or seamen shall, if 
able, be bound to do duty on board such ships or vessels, according 
to their several abilities : Provided, That no master or captain of 
any ship or vessel shall be obliged to take a greater number than two 
men for every one hundred tons burthen of the said ship or vess *I, 
on any one voyage ; and if any such captain or master shall refuse 
the same, on the request or order of the consul, vice-consul, com- 
mercial agent, or vice-commercial agent, such captain or master 
shall forfeit and pay the sum of one hundred dollars for each mari- 
ner or seaman so refused, to be recovered, for the benefit of the 
United States, in any court of competent jurisdiction. And the 
certificate of any such consul or commercial agent, given under his 
hand and official seal, shall be prima facie evidence of such refusal, 
in any court of law having jurisdiction for the recovery of the pen- 
alty aforesaid. 

^ 5. That the seventh and eighth sections of the act, entitled 
" An act concerning consuls and vice-consuls," be, and the same 
are hereby, repealed ; and that the secretary of state be authorized 
to reimbivse the consuls, vice-consuls, commercial agents, or vice- 
commercial agents, such reasonable sums as they may heretofore 
have advanced for the relief of seamen, though the same should ex- 
ceed the rate of twelve cents a man per diem. 

^ 6. That it shall and may be lawful for every consul, vice-consnl, 
commercial agent, and vice-commercial agent, of the United States, 
to take and receive, for every certificate of discharge of any sea- 
man or mariner in a foreign port, fil\y cents; and for commission 
on paying and receiving the amount of wages payable on the dis- 
charge of seamen in foreign ports, two and a half per centum. 

§ 7. That if any consul, vice-consul, commercial agent, or vice- 
commercial agent, shall, falsely and knowingly, certify that property 
belonging to foreigners is property belonging to citizens of the 
United States, he shall, on conviction thereof, in any court of com- 
petent jurisdiction, forfeit and pay a fine not exceeding ten thousand 
dollars, at the discretion of the court, and be imprisoned for any 
term not exceeding three years. 

§ 8. That if any consul, vice-consul, commercial agent, or vice- 
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commercial agent, shall grant a passport, or other paper, certifying 
that any alien, knowing him or her to be such, is a citizen of the 
United States, he shall, on conviction thereof, in any court of com- 
petent jurisdiction, forfeit and pay a fine not exceding one thousand 
dollars. 

§ 9. That all powers of attorney, executed after the thirtieth 
day of June next, in a foreign country, for the transfer of any stock 
of the United States, or for the receipt of interest thereon, shall be 
verified by the certificate and seal of a consul, vice-consul, commer- 
cial agent, or vice-commercial agent, if any there be, at the place 
where the same shall be executed, for which the person giving the 
certificate shall receive fifty cents. [Approved^ February 28, 1803.] 



2d March, 1805. 

Chap. [88.] An act to amend the act, entitled " An act for the government and 
regulation of seamen in the merchants' service." 

§ I. Be it enacted, S^c, That all the provisions, regulations, 
and penalties, which are contained in the eighth section of the act, 
entitled " An act for the government and regulation of seamen in 
the merchants' service," so far as relates to a chest of medicines to 
be provided for vessels of one hundred and fifty tons burthen^ and 
upwards, shall be extended to all merchant vessels of the burthen of 
seventy-five tons, or upwards, navigated with six persons, or more, 
in the whole, and bound from the United States to any port or ports 
in the West Indies. [Approved, March 2, 1805.] 



3cf March, 1813. 

Chap. [184.] An act for the regulation of seamen on board the public and pri- 
vate vessels of the United States. 

^\. Be it enacted, Sfc, That from and after the termination of 
the war in which the United States are now engaged with Great 
Britain, it shall not be lawful to employ on board any of the public 
or private vessels of the United States any person or persons except 
citizens of the United States, or persons of color, natives of the 
United States. 
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^ 2. That from and after the time when this act shall take effect, 
it shall not be lawful to employ as aforesaid any naturalized citizen 
of the United States, unless such citizen shall produce to the com- 
mander of the public vessel, if to be employed on board such ves- 
sel, or to a collector of the customs, a certified copy of the act by 
which he shall have been naturalized, setting forth such naturaliza- 
tion, and the time thereof. 

§ 3. That in all cases of private vessels of the United States sail- 
ing from a port in the United States to a foreign port, the list of the 
crew, made as heretofore directed by law, shall be examined by the 
collector for the district from which the vessel shall clear out, and, 
if approved of by him, shall be certified accordingly. And no per- 
son shall be admitted or employed as aforesaid, on board of any ve»* 
sel aforesaid, unless his name shall have been entered in the list of 
the crew, approved and certified by the collector for the district 
from which the vessel shall clear out as aforesaid. And the said 
collector, before he delivers the list of the crew, approved and cer- 
tified as aforesaid, to the captain, master, or proper officer, of the 
ressel to which the same belongs, shall cause the same to be recorded 
in a book, by him for that purpose to be provided ; and the said 
record shall be open for the inspection of all persons, and a certified 
copy thereof shall be admitted in evidence, in any court in which 
any question may arise, under any of the provisions of this act. 

§ 4. That the president of the United States be, and he hereby 
is, authorized, from time to time, to make such further regulations, 
and to give such directions to the several commanders of public 
vessels, and to the several collectors, as may be proper and necessary, 
respecting the proofsof citizenship, to be exhibited to the command- 
ers or collectors aforesaid : Provided, That nothing contained in 
such regulations or directions shall be repugnant to any of the pro- 
visions of this act. 

^ 5. That, from and after the time when this act shall take effect, 
no seaman or other seafaring man, not being a citizen of the United 
States, shall be admitted or received as a passenger on board of any 
public or private vessel of the United States, in a foreign port, with- 
out permission, in writing, from the proper officers of the country of 
which such seaman or seafaring man may be subject or citizen. 

^ 6. That, from and after the time when this act shall take effect. 
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the consuls or commercial agents of any nation at peace with the 
United States shall be admitted, (under such regulations as may be 
prescribed by the President of the United States,) to state their ob- 
jections to the proper commander or collector as aforesaid, against 
the employment of any seaman or seafaring man on board of any 
public or private ?essel of the United States, on account of his be- 
ing a native subject or citizen of such nation, and not embraced 
within the description of persons who may be lawfully employed, 
according to the provisions of this act ; and the said consuls or 
commercial agents shall also be admitted, under the said regulations, 
to be present at the time when the proofs of citizenship, of the per- 
sons against whom such objections may have been made, shall be 
investigated by such commander or collector. 

§ 7. That if any-commander of a public vessel of the United 
States shall knowingly employ, or permit to be employed, or shall 
admit or receive, or permit to be admitted or received, on board his 
vessel, any person whose employment or admission is prohibited by 
the provisions of this act, he shall, on conviction thereof, forfeit and 
pay the sum of one thousand dollars for each person thus unlaw- 
fully employed or admitted on board such vessel. 

^ 8. That if any person shall, contrary to the prohibitions of this 
act, be employed or be received on board of any private vessel, the 
master or commander, and the owner or owners of such vessel, 
knowing thereof, shall, respectively, forfeit and pay five hundred dol- 
lars for each person thus unlawfully employed or received, in any 
one voyage; which sum or sums shall be recovered, although such 
seaman or person shall have been admitted and entered in the certi- 
fied list of the crew aforesaid by the collector for the district to 
which the vessel may belong; and all the penalties and - forfeitures 
arising under, or incurred by virtue of this act, may be sued for, 
prosecuted, and recovered, with costs of suit, by action of debt, and 
shall accrue and be, one moiety thereof to the use of the person 
who shall sue for the same, and the other moiety thereof to the use 
of the United States. 

§ 9. That nothing in this act contained shall be construed to 
prohibit any commander or master of a public or private vessel of 
the United States, whilst in a foreign port or place, from receiving 
any American seaman in conformity to law, or supplying any de« 
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ficiency of seamen on board such vessel, bj employing American 
seamen, or subjects of such foreign country, the employment of 
whom shall not be prohibited by the laws thereof. 

^ 10. That the provisions of this act shall have no effect or operat 
tion with respect to the employment, as seamen, of the subjects or 
citizens of any foreign nation which shall not, by treaty or special 
convention with the government of the United States, have prohib- 
ited, on board of her public and private vessels, the employment of 
native citizens of the United States, who have not become a citizen 
or subject of such nation. 

§ 11. That nothing in this act contained shall be so construed 
as to prevent any arrangement between the United States and any 
foreign nation, which may take place under any treaty or convention, 
made and ratified in the manner prescribed by the constitution of 
the United States. 

§ 12. That no person who shall arrive in the United States, from 
and after the time when this act shall take effect, shall be admitted 
to become a citizen of the United States, who shall not, for the con- 
tinued term of five years, next preceding his admission aa aforesaid, 
have resided within the United States without being, at any time 
during the said five years, out of the territory of the United States. 

§ 13. That if any person shall falsely make, forge, or counterfeit, 
or cause, or procure to be falsely made, forged, or counterfeited, any 
certificate or evidence of citizenship referred to in this act; or shall 
pass, utter, or use as true, any false, forged, or counterfeited cer> 
tificate of citizenship, or shall make sale or dispose of any cer- 
tificate of citizenship to any person other than the person for whom 
it was originally issued, and to whom it may of right belong, every 
such person shall be deemed and adjudged guilty of felony ; and, 
on being thereof convicted by due course of law, shall be sentenced 
to be imprisoned and kept to hard labor for a period not less than 
three, or more than five, years, or be fined in a sum not less than 
five hundred dollars, nor more than one thousand dollars, at the dis- 
cretion of the court taking cognizance thereof. 

<^ 14. That no suit shall be brought for any forfeiture or paialty 
incurred under the provisions of this act, unless the suit be conn 
menced within three years from the time of the forfeiture. [Ap' 
proved^ March 3, 1813.] 
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I9th June, 1813. 

Chap. [2.] An act for the government of persons in certain fisheries. 

§ 1. Be it enactedy S^c, That the master or skipper of any vessel 
of the burthen of twenty tons or upwards, qualified according to 
Jaw for carrying on the bank and other cod fisheries, bound from a 
port of the United States, to be employed in any such fishery, at 
sea, shall, before proceeding on such fishing voyage^ make an agree- 
ment in writing or print with e?ery fisherman who may be employed 
therein, (except only an apprentice or servant of himself or owner) 
and, in addition to such terms of shipment as may be agreed on, 
shall, in such agreement, express wliether the same is to continue 
for one voyage or for the fishing season, and shall also express that 
the fish or the proceeds of such fishing voyage or voyages, which 
may appertain to the fishermen, shall be divided among them in pro- 
portion to the quantities or number of said fish which they may 
respectively have caught; which agreement shall be endorsed or 
countersigned by the owner of such fishing vessel or his agent. 
And if any fisherman, having engaged himself for a voyage, or for 
the fishing season, in any fishing vessel, and signed an agreement 
therefor, as aforesaid, shall thereafter, and while such agreement 
remains in force and to be performed, desert or absent himself from 
such vessel without leave of the master or skipper thereof, or of the 
owner or his agent, such deserter shall be liable to the same penal- 
ties as deserting seamen or mariners are subject to in the merchant 
service, and may, in the like manner, and upon the like complaint 
and proof, be apprehended and detained ; and all costs of process 
and commitment, if paid by the master or owner, shall be deducted 
out of the share of fish, or proceeds of any fishing voyage, to which 
sach deserter had or shall become entitled. And any fisherman, 
having engaged himself as aforesaid, who shall, during such fishing 
voyage, refuse or neglect his proper duty on board the fishing vessel, 
being thereto ordered or required by the master or skipper thereof, 
or shall otherwise resist his just commands, to the hindrance or detri- 
ment of such voyage, besides being answerable for all damages aris- 
ing thereby, shall forfeit, to the use of the owner of such vessel, 
his share of any public allowance which may be paid upon such 
voyage. 
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§ 2. That where an agreement or contract shall be made and 
signed, for a fishing voyage, or for the fishing season, and any fish, 
which may have been caaght on board such vessel during the same, 
shall be delivered to the owner or to his agent for cure, and shall 
be sold by said owner or agent, such vessel shall, for the term of 
six months a(\er such sale, be liable and answerable for the skipper's 
and every other fisherman's share of such fish, and may be proceeded 
against in the same form, and to the same effect, as any other vessel 
is by law liable and may be proceeded against for the wages of sea- 
men or mariners in the merchant service. And upon such process 
for the value of a share or shares of the proceeds of fish delivered 
and sold as aforesaid, it shall be incumbent on the owner or his 
agent to produce a just account of the sales and division of such 
fish, according to such agreement or contract ; otherwise the said 
vessel shall be answerable, upon such process, for what may be the 
highest value of the share or shares demanded. But in all cases 
the owner of such vessel or his agent, appearing to answer to such 
process, may offer thereupon his account of general supplies made for 
such fishing voyage, and of other supplies therefor made, to either 
of the demandants, and shall be allowed to produce evidence thereof 
in answer to their demands, respectively ; and judgment shall be 
rendered upon such process for the respective balances which, upon 
such an inquiry, shall appear : Provided always , That when process 
shall be issued against any vessel liable as aforesaid, if the owner 
thereof, or his agent, will give bond to each fisherman in whose 
favor such process shall be instituted, with sufficient security, to the 
satisfaction of two justices of the peace, one of whom shall be 
named by such owner or agent, and the other by the fisherman or fish- 
ermen pursuing such process, or if either party shall refuse, then the 
justice first appointed shall name his associate, with condition to 
answer and pay whatever sum shall be recovered by him or them 
on such process, there shall be an immediate discharge of such 
vessel : Provided^ That nothing herein contained shall prevent any 
fisherman from having his action at common law for his share or 
shares of fish, or the proceeds thereof, as aforesaid. [Approved, 
June 19, 1613.] 
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2d March, 1819. 
Chap. 170. An act regalating passenger ships and vessels. 

^ 1. Be it enacted^ S^c. That, if the master or other person on 
board of anj ship or vessel, owned in the whole or in part by a citi- 
zen or citizens of the United States, or the territories thereof, or by 
a subject or subjects, crtizen or citizens, of any foreign country, 
Bha]l, after the first day of January next, take on board of such ship 
or vessel, at any foreign port or place, or shall bring or convey into 
the United States, or the territories thereof, from any foreign port or 
place ; or shall carry, convey, or transport, from the United [States,] 
or the territories thereof, to any foreign port or place ; a greater 
number of passengers than two for every five tons of such ship or 
vessel, according to custom-house measurement, every such master, 
or other person so offending, and the owner or owners, of such ship 
or vessel, shall severally forfeit and pay to the United States, the sum 
of one hundred and fif)y dollars, for each and every passenger so 
taken on board of such ship or vessel, over and above the aforesaid 
number of two to every five tons of such ship or vessel ; to be re- 
covered by suit, in any circuit or district court of the United States, 
where the said vessel may arrive, or where the owner or owners 
aforesaid may reside : Provided^ nevertheless , that nothing in this 
act shall be taken to apply to the complement of men usually and 
ordinarily employed in navigating such ship or vessel. 

^ 2. That if the number of passengers so taken on board of any 
ship or vessel as aforesaid, or conveyed or brought into the United 
States, or transported therefrom as aforesaid, shall exceed the said 
proportion of two to every ?ive tons of such ship or vessel, by the 
number of twenty passengers, in the whole, every such ship or ves- 
sel shall be deemed and taken to be forfeited to the United States, 
and shall be prosecuted and distributed in the same manner in which 
the forfeitures and penalties are recovered and distributed under the 
provisions of the act, entitled ** An act to regulate the collection of 
duties on imports and tonnage." 

§ 3. That every ship or vessel bound on a voyage from the United 
States to any port on the continent of Europe, at the time of leaving 
the last port whence such ship or vessel shall sail, shall have on 
board, well secured under deck, at least sixty gallons of water, one 
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hundred pounds of salted provisions, one gallon of vinegar, and one 
hundred pounds of wholesome ship bread, for each and every pas- 
senger on board such ship or vessel, over and above such other pro- 
visions, stores, and live stock, as may be put on board by such mas- 
ter or passenger for their use, or that of the crew of such ship or 
vessel ; and in like proportion for a shorter or longer voyage ; and 
if the passengers, on board of such ship or vessel in which the pro- 
portion of provisions herein directed shall not have been provided, 
shall at any time be put on short allowance, in water, flesh, vinegar, 
or bread, during any voyage aforesaid, the master and owner of such 
ship or vessel shall severally pay, to each and every passenger who 
shall have been put on short allowance as aforesaid, the sum of three 
dollars for each and every day they may have been on such short al- 
lowance ; to be recovered in the same manner as seamen's wages 
are or may be recovered. 

§ 4. That the captain or master of any ship or vessel arriving in 
the United States, or any of the territories thereof, from any foreign 
place whatever, at the same time that he delivers a manifest of the 
cargo, and, if there be no cargo, then at the time of making report 
or entry of the ship or vessel, pursuant to the existing laws of the 
United States, shall also deliver and report, to the collector of the 
district in which such ship or vessel shall arrive, a list or manifest of 
all the passengers taken on board of the said ship or vessel at any 
foreign port or place ; in which list or manifest it shall be the duty 
of the said master to designate, particularly, the age, sex, and occu- 
pation, of the said passengers; respectively, the country to which 
they severally belong, and that of which it is their intention to be- 
come inhabitants ; and shall further set forth whether any, and what 
number, have died on the voyage ; which report and manifest shall 
be sworn to by the said master, in the same manner as is directed 
by the existing laws of the United States in relation to the manifest of 
the cargo, and that the refusal or neglect of the master aforesaid, to 
comply with the provisions of this section, shall incur the same 
penalties, disabilities, and forfeitures, as are at present provided for 
a refusal or neglect to report and deliver a manifest of the cargo 
aforesaid. 

§ 5. That each and every collector of the customs, to whom such 
manifest or list of passengers as aforesaid shall be delivered, shall. 
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quarter yearly, return copies thereof to the secretary of state of the 
United States, by whom statements of the same shall be laid before 
congress at each and every session. [Approved, March 2, 1819.] 



2d March 1829. 

Chap. [202.] An act to provide for the apprehension and delivery of deterters 
ftojh certain foreign vessels in the ports of the United States. 

§ 1. Bt it enacted, Sfc> That on application of a consul or vice- 
consul of any foreign government, having a treaty with the United 
States, stipulating for the restoration of seamen deserting, made in 
writing, stating that the person therein named has deserted from a 
vessel of any such government while in any port of the United States, 
and on proof by the exhibition of the register of the vessel, ship's 
roll, or other official document, that the person named belonged, at 
the time of desertion, to the crew of said vessel, it shall be the duty 
of any court, judge, justice, or other magistrate, having competent 
power, to issue warrants to cause the said person to be arrested for 
examination ; and if, on examination, the facts stated are found to 
be true, the person arrested, not being a citizen of the United States, 
shall be delivered up to the said consul or vice-consul, to be sent 
back to the dominions of any such government, or, on the request, 
and at the expense, of the said consul or vice-consul, shall be de- 
tained until the consul or vice-consul finds an opportunity to send 
him back to the dominions of any such government: Provided 
nevertheless, That no person shall be detained more than two months 
aAer his arrest; but at the end of that time shall be at liberty, 
and shall not be again molested for the same cause : And provided 
further^ That if any such deserter shall be found to have committed 
any crime or offence, bis surrender may be delayed until the tribunal 
before which the case shall be depending, or may be cognizable, 
shall have pronounced its sentence, and such sentence shall have 
been carried into eSecU [Approved^ 2 March, 1829.] 
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20M July, 1840. 

Chap. [23.] An act in addition to the seyeral acts regfolating the shipment and 

discharge of seamen, and the duties of consuls. 

[§ 1 .] Be it enacted, ^c. As follows ; 

First. The duplicate list of the crew of any vessel bound on a 
foreign voyage, made out pursuant to the act of February twenty- 
eighth, eighteen hundred and three, shall be a fair copy in one uni- 
form handwriting, without erasure or interlineation. 

Second. It shall be the duty of the owners of every such vessel 
to obtain from the collector of the customs of the district from which 
the clearance is made, a true and certified copy of the shipping arti- 
cles, containing the names of the crew, which shall be written in a 
uniform hand, without erasures or interlineations. 

Third. These documents which shall be deemejl to contain all 
the conditions of contract with the crew as to their service, pay, 
voyage, and all other things, shall be produced by the master, and 
laid before any consul, or other commercial agent of the United 
States, whenever he may deem their contents necessary to enable 
him to discharge the duties imposed upon him by law toward any 
mariner applying to him for his aid or assistance. 

Fourth. All interlineations, erasures, or writing in a hand different 
from that in which such duplicates were originally made, shall be 
deemed fraudulent alterations, working no change in such papers, 
unless satisfactorily explained in a manner consistent with innocent 
purposes and the provisions of law which guard the rights of mari- 
ners. 

Fifth. Any consul of the United States, and in case there is none 
resident at a foreign port, or he is unable to discharge his duties, 
then any commercial agent of the United States authorized to per- 
form such duties, may, upon the application of both the master and 
any mariner of the vessel under his command, discharge such mari- 
ner, if he thinks it expedient, without requiring the payment of three 
months' wages, under the provisions of the act of the twenty-eighth 
of February, eighteen hundred and three, or any other sum of money. 

Sixth. Any consul, or other commercial agent, may also, on such 
joint application, discharge any mariner on such terms as will, in his 
judgment, save the United States from the liability' to support such 
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mariner, if the master gi?es his voluntary assent to such terms, and 
conforms thereto. 

Seventh. When a mariner is so discharged, the officer discharging 
him shall make an official entry thereof upon the list of the crew 
and the shipping articles. 

Eighth. Whenever any master shall ship a mariner in a foreign 
port, he shall forthwith take the list of his crew and the duplicate 
of the shipping articles to the consul, or person who discharges the 
duties of the office at that port, who shall make the proper entries 
thereon, setting forth the contract, and describing the person of the 
mariner ; ' and thereupon the bond originally given for the return of 
the men shall embrace each person so shipped. 

Ninth. When any mariner shall complain that the voyage is con- 
tinued contrary to his agreement, or that he has fulfilled his contract, 
the consul, or other commercial agent performing like duties, may 
examine into the same by an inspection of the articles of agreement; 
and if on the face of them he finds the complaint to be well founded, 
he shall discharge the mariner, if he desires it, and require of the 
roaster an advance, beyond the lawful claims of such mariner, of three 
months' wages, as provided in the act of February twenty-eighth, 
eighteen hundred and three; and in case the lawful claims of such mari- 
ner are paid upon his discharge, the arrears shall from that time 
bear an interest of twenty per centum : Provided^ however, if the 
consul, or other commercial agent, shall be satisfied the contract has 
expired, or the voyage been protracted by circumstances beyond the 
control of the master, and without any design on his part to violate 
the articles of shipment, then he may, if he deems it just, discharge 
the mariner with exacting the three months' pay. 

Tenth. All shipments of seamen, made contrary to the provisions 
of this and other acts of congress, shall be void ; and any sea- 
men so shipped may leave the service at any time, and demand the 
highest rate of wages paid to any seaman shipped for the voyage, or 
the sum agreed to be given him at his shipment. 

Eleventh. It shall be the duty of consuls and commercial agents 
to reclaim deserters and discountenance insubordination by every 
means within their power ; and where the local authorities can be 
usefully employed for that purpose, to lend their aid and use their 
exertions to that end in the most effectual manner. 

54 
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Twelfth. If the first officer, or anj officer, and a majority of the 
crew of any vessel shall make complaint in writing that she ia in an 
unsuitable condition to go to sea, because she is leaky, or insnffi- 
ciently supplied with sails, rigging, anchors, or any other eqnipnient, 
or that the crew is insufficient to man her, or that her provisions, 
stores, and supplies are not, or have not been, during the voyage, 
sufficient and wholesome, thereupon, in any of these or like cases, 
the consul or commercial agent who may discharge any duties of a 
consul shall appoint two disinterested, competent, practical men, ac- 
quainted with maritime affairs, to examine into the causes of com- 
plaint, who shall in their report state what defects and deficiencies, 
if any, they find to be well founded, as well as what, in their judg^ 
ment, ought to be done to put the vessel in order for the continuance 
of her voyage. 

Thirteenth. The inspectors so appointed shall have full power to 
examine the vessel and whatever is aboard of her, as far as is periV- 
nent to their inquiry, and also to hear and receive any other proofe 
which the ends of justice may require, and if, upon a view of the 
whole proceedings, the consul, or other commercial agent, shall be 
satisfied therewith, he may approve the whole or any part of the re- 
port, and shall certify such approval, and if he dissents, shall also 
certify his reasons for so dissenting. 

Fourteenth. The inspectors in their report shall also state whether, 
in their opinion, the vessel was sent to sea unsuitably provided in 
any important or essential particular, by neglect or design, or through 
mistake or accident, and in case it was by neglect or design, and the 
consul or other commercial agent approves of such finding, he shall 
discharge such of the crew as require it, each of whom shall be en- 
titled to three months' pay in addition to his wages to the time of 
discharge ; but, if in the opinion of the inspectors the defects or 
deficiencies found to exist have been the result of mistake or acci- 
dent, and could not, in the exercise of ordinary care, have been 
known and provided against before the sailing of the vessel, and the 
roaster shall, in a reasonable time, remove or remedy the causes of 
complaint, then the crew shall remain and discharge their duty; 
otherwise they shall, upon their request, be discharged, and receive 
each one month's wages iu addition to the pay up to the time of 
discharge. 
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Fifteenth. The master shall pay all such reasonable charges in the 
premises as shall be officially certified to him under the hand of the 
consul or other commercial agent, but in case the inspectors report 
that the complaint is without any good and sufficient cause, the mas- 
ter may retain from the wages of the complainants, in proportion to 
the pay of each, the amount of such charges, with such reasonable 
damages for detention on that account as the consul or other com- 
mercial agent directing the inquiry may officially certify. 

Sixteenth. The crew of any vessel shall have the fullest liberty to 
lay their complaints before the consul or commercial agent in any 
foreign port, and shall in no respect be restrained or hindered therein 
by the master or any officer, unless some sufficient and valid objec- 
tion exist against their landing ; in which case, if any mariner de- 
sire to see the consul or commercial agent, it shall be the duty of 
the master to acquaint him with it forthwith ; stating the reason why 
the mariner is not permitted to land, and that he is desired to come 
on board; whereupon it shall be the duty of such consul or com- 
mercial agent to repair on board and inquire into the causes of the 
complaint, and to proceed thereon as this act directs. 

Seventeenth. In all cases where deserters are apprehended, the 
consul or commercial agent shall inquire into the facts; and, if satis- 
fied that the desertion was caused by unusual or cruel treatment, the 
mariner shall be discharged, and receive, in addition to his wages to 
the time of tbe discharge, three months' pay ; and the officer dis- 
charging him shall enter upon the crew-list and shipping articles the 
cause of discharge, and the particulars in which the cruelty or 
unusual treatment consisted, and subscribe his name thereto officially. 

Eighteenth. If any consul or commercial agent shall neglect or 
omit to perform, seasonably, the duties hereby imposed upon him, or 
shall be guilty of any malversation or abuse of power, he shall be 
liable to any injured person for all damage occasioned thereby ; and 
for all malversation and corrupt conduct in office, he shall be liable 
to indictment, and, on conviction by any court of competent juris- 
diction, shall be fined not less than one nor more than ten thousand 
dollars, and be imprisoned not less than one nor more the five years. 

Nineteenth. If any master of a vessel shall proceed on a foreign 
▼oyage without the documents herein required, or refuse to produce 
them when required, or to perform the duties imposed by this act, or 
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shall violate the provisions thereof, he shall be liable to each and 
every individual injured thereby, in damages, and shall, in addition 
thereto, be liable to pay a fine of one hundred dollars for each and 
every offence, to be recovered by any person suing therefor in anj 
court of the United States in the district where such delinquent niaj 
reside or be found. 

Twentieth. It shall be the duty of the boarding officer to report 
all violations of this act to the collector of the port where any vessel 
may arrive, and the collector shall report the same to the secretary 
of the treasury and to the attorney of the United States in his dis- 
trict. 

Twenty-first. This act shall be in force from and af\er the first 
day of October next ; and shall not apply to vessels which shall have 
sailed from ports of the United States before that time. [Approved, 
July 20th 1840.] 



Ath April, 1840. 

Chap. [6.] An act to cancel the bonds given to secure duties upon vessels and 
their cargoes, employed in the whale fishery, and to make registers lawful 
papers for such vessels. 

^ I, Be it enacted, Spc, That all vessels which have cleared, or 
hereafler may clear, with registers for the purpose of engaging in 
the whale fishery, shall be deemed to have lawful and sufficient pa- 
pers for such voyages, securing the privileges and rights of registered 
vessels, and the privileges and exemptions of vessels enrolled and 
licensed for the fisheries ; and all vessels which have been enrolled 
and licensed for like voyages shall have the same privileges and 
measure of protection as if they had sailed with registers if such 
voyages are completed or until they are completed. 

^ 2. That all the provisions of the first section of the act entitled 
*' An act supplementary to the act concerning consuls and vice-con- 
suls, and for the further protection of American seamen," passed on 
the twenty-eighth day of February, Anno Domini eighteen hundred 
and three, shall hereafter apply and be in full force as to vessels en- 
gaged in the whale fishery in the same manner and to the same 
extent as the same is now in force and applies to vessels bound on 
a foreign voyage. 
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§ 3. That all forfeitures, fees, duties and charges of every descrip- 
tion required of the crews of such vessels, or assessed upon the ves- 
sels or cargoes, being the produce of such fishery, because of a sup- 
posed insufficiency of a register to exempt them from such claims, 
are hereby remitted ; and all bonds given for such cause are hereby 
cancelled, and the secretary of the treasury is hereby required to 
refund all such moneys as have been, or which may be, paid into 
the treasury, to the rightful claimants, out of the revenues in his 
hands. [Appnwed^ April 4, 1840.] 



IV. 
MISCELLANEOUS. 



SXTFFLESIENTARY NOTE TO PAGE 290 : T7F0N THE QUESTION OF A FURTHER 

REWARD IN CASES OF SHIPWRECK, IN THE NATURE OF SALVAGE. 

I 

Since the text upon this subject was written, there has been a 
further hearing in the United States District Court for Maine, of 
the case of The Dawn, reported in Ware's R. p. 425, for the 
settlement of the question, to what a mariner is entitled upon con- 
demnation and sale of the ship abroad, rendered necessary by perils 
of the sea ; and since the sheets of this work passed through the 
press, I havd been favored by the learned Judge with a copy of his 
decision, the substance of which is as follows : 

The libellant shipped for a voyage from Boston to Turk's Island. 
The ship soon after leaving port, was so much damaged by tlie for- 
tune of the seas, that the master, for the safety of the lives of the 
crew, put into Bermuda, where a survey was called, and she was con- 
demned and sold as a wreck and her crew discharged. Wages were 
paid to the libellant until he arrived at Bermuda. By his libel he 
claimed either the two months' wages allowed to seamen on the 
sale of a vessel in a foreign port and the discharge of the crew, by 
the Act of Congress, of February, 1803, chap. 63 ; or a sum in ad- 
dition to his wages to pay his expenses home. 

Ruled, that the Act of Congress applies only to the case of a vol- 
untary sale of a vessel, and not to a sale rendered necessary by mis- 
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fortune, and that the Hbellant was not entitled to the statute allow- 
ance, but was entitled to a sum in addition to his wages, to defray 
the expenses of his return home, to be paid from the proceeds of the 
sale of the vessel. 

In case of shipwreck, the seamen are hj the maritime law bound 
to remain by the vessel, and exert themselves to save all that is pos- 
sible of the ship and cargo. 

When they do this they are entitled to their full wages, without 
deduction, against the materials which they save of the ship, if 
enough is saved to pay them. 

And they are entitled to a further reward in the nature of salvage 
against the whole mass of property saved. 

Their claim is not as general or volunteer salvors, nor are they 
entitled to an equally large salvage ; but they are entitled to a rea- 
sonable allowance, pro opera et labore, according to the circum- 
stances of the case and the merits of their services. 

When the disaster happens in foreign parts this ought not to be 
less than the expenses of their return home. 
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who may contract as a mariner 14, 15 

master makes, as owner's agent . 15, 16 

owner is a party to • . .18 

implied obligations of ownen and master 19 

to pay wages . . 19 

that voyage is legal . 19 

that ship is seaworthy . 20 
that voyage shall not be 

deviated from 24 

that mariner shall be treat- 
ed humanely 26 
that he shall be subsist- 
ed 37, 101, efte^. 
that he shall be cured at 

ship's expense . 27 

that he shall be returned 
home , 28 

implied obligations of mariner » 28, et »eq, 303 

to do his utmost 28 

that he is competent 29 
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CONTRACT, (Conltntied) 

that he will render himflelf on board 

at the hour agreed • 30 

to obey all lawful commanda 33 

whether thia extends beyond serrice 

ofhia own ship . 34-— 36 

conclusWeoeBB of, as to wages . . . .28 

how dealt with in tUi admiralty . • .37,43 

when not in writing . . . . 50 — 53 

in fishing voyages, not copartnerships . .12 — 13 

in banlc and other cod fisheries must be in writing 58 

in whale fisheries not required by statute . . 60 

forms of hiring . . . • .61 — 76 

by the voyage . . .62 — 69 

on monthly vrages . . 69 — 71 

on a share of freight or profits • .71 — 76 

not dissolved by capture .... 278 

or embargo 

or shipwreck 

dissolved by war 

whether it admits of a mariner becoming a 
spect of his own ship 
COMMON LAW, 

remedy, saved to mariners, &c. 
forms of remedy, in contracts . • 

in torts . 
CONSIGNEES, 

when may appoint a master 
when may take a bottomry bond 
CONSUL, 

may employ local police to arrest deserters, &c. 91, 136 

his advice not conclusive as between master and sea- 
men . . . • . .91, 136 
when he may discharge a deserting mariner . 137 
when he may discharge in case of unseaworthiness . 22 

of mutual consent . 155 

of deviation . • 26 

to exact three months' additional pay, where vessel is sold, 

&c. •••.•.. 153 
unless mariner consents to be discharged without it . 155 

may make terms with the master to protect the U. States 155 
may discharge a mariner driven away by cruelty . 155 

and exact three months' pay, &c. . 155 



283 

. 284 
282 
salvor in re- 
287, d seq. 429 

365 

367 

. 161, 162 
. 178 — 179 
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CONSUL, (Continued.) 

to send home destitute seamen 



155 



certificate of, prima facie evidence of a refusal to receive 157 





is the proper judge v?hat ship to send him in 


• 




157 




such mariner amenable to the la ws respecting the crew 


. 


156 


COOK, 












is a mariner . . . . • 






5 


COOPER 


> 










is a mariner • . . ... 






5 


COSTS, 












duf as much as the principal debt, 






321 


CREW, 












includes officers and men 




86, noie. 


CREW LIST, 










required to be delivered to collector, . 




151 


,152 




erasures, &c. in . 




• 


152 




to be produced to consul, when 






153 



D. 



804,305 

360 

361, 355, 356 



DAMAGES, 

against mariners » . . 

consequential .... 

competency of the admiralty to award . 

DANGERS OF THE SEAS. [See Perils.) 

DEATH. (5ee Wages.) 

DEBTS, 

of seamen, contracted while belonging to a ship, not re- 
coverable till end of voyage .... 32 

DECK LOAD. (<S^ Cargo.) 

DEMURRAGE, 

whether master may sue for, . . • 194, note. 

DESTROYING VESSEL, 

punishment for .... 119 — 120 

DESTITUTE SEAMEN. (SeeCowsuL.) 

DESERTION, 

seamen may be apprehended, .31, 136 

must be proved by log-book, notwithstanding clause 

in articles , , . . 54, 135 

is a maritime offence ..... 129 

defined 129—131 

effect of condonation • . . • 131 — 132 

by statute . , 132—137 
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DEVIATION, 

how it affects mariner'fl contnuA • • 24 — 26^ 296 

as re8|*ectt the cargo ..... 235 

when allowable • • . . • 236 

DISCHARGE, 

wlieD American coiwula may grant 

by master, for very few causes . 

only for serious offences 

mariner entitled to condonation, if he repents • 

master must return all his men 

consul may grant, when 

on sale of ship abroad 

three mouths' wages to be paid to consul 

if not paid, recoverable on return 

of seamen, 
consul may dispense with, if nuu^ 
iner consent 

by malicious forcing on shore, &c. . 157 

damages, for illegal .... 

in a case of temt naufragium 

remedy for, when tortious 

jurisdiction of the admiralty to decree • 372, 373, 374 
DISRATING, 

when justified by imperfect peWbrmance of duty • 29 

temporary appointments, held at master's pleasure • 90 
DISOBEDIENCE. (See Obedience.) 
DRUNKENNESS, 

punishment of, in loss of wages . . 146 



E. 



26 
148 — 151 
149 
150,308 
151 
154 — 155 
153,297 
154 



154 

154 
— 158 
299 
301 
340 



EMBEZZLEMENT, 




contribution for, when general 


142, 143, 144 


when not . . . . 


Jbid. 


by crew, master liable for . 


217 


ENGINEERS, 




of steam vessels, are mariners . 


» • • D 


may sue in the admiralty 


352 


ENTIRETY OF CONTRACT, 




applies to all forms of hiring . 


62—76 


modifications of the principle 


. 63 — 76 
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EXTRA REWARDS, 

promises of to a mariner, Toid ... 128 

when not mentioned in articles, whether recoverable . 47 
in nature of salvage . . 387, et seq. 377 

F. 

FATHER, 

may sue in the admiralty, for son's wages . 350 

FIREMEN, 

of steam vessels, are mariners ... 5 

FISHERIES, 

foreigners not to be employed in . . 9 

contracts in are not copartnerships . . 12, 13, 75 

bank and other cod, contract must be written 58 

what it must contain . 58, 59 

whale. See Whale Pishert. 

contracts are contracts of hire . . 71 — 76 

lien for shares . . . . . 314 

form of articles in the bank and cod . . . 389 

FOREIGN SEAMEN, 

when may not be employed in vessels of the United 
States . . . . , .7 — 10 

when employed, are under protection of laws . 8, 157 

are << mariners and seamen of U. States" 157 

may earn wages when not specially prohibited 6, 7 

when entitled to be sent to the United States by the consul 157 

when entitled to sue in friendly courts . 356 — 359 

FORFEITURE OF WAGES, 

principles governing total or partial . 303, ei seq, 

FREIGHT, 

master may sue for . . . . • • 194 

when the whole may be earned, though vessel disabled 

229 — 235 
exlra^ chargeable to shipper, on transhipment . 229 

definition of . . . . . . 240 

includes passage money • . 241 

master may collect ' . . . . . 24tl 

may detain goods for . 242 — 244 

may enter goods in bis own name, to preserve lien 

245, noU 
lien for, when waired .... 243 

when displaced . 243,244 
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FREIGHT, (Cmtinwd.) 

can be enforced, only when goods are unladen 245 
covers part of the goods for the whole 245, noU 

full, earned only by delivery as contracted for 245, 246 

* except where delivery prevented or 

waived by shipper . 246, 247 

or by the government of the place 247 

temporary impediments to, may be waited for 247, 248 

pro rata^ when due .... 248, 249 

may be hypothecated - • . . . 249 

with the ship, before the cargo 249 

when omitted from the bond 249, 250 

when included, what is meant 250 

in what sense " the mother of wages'* 271 — 278 

lien on, for wages . 320, 323, ti »eq, 

restitution of, aAer capture and condemnation 325 

G. 

GENERAL AVERAGE, 

whether cure of seamen is . . 108, note 

cargo may be detained for . . . . 217 

lien for, good against government . . .217 

» 

H. 

HARBORING SEAMEN, 

a statute offence, after they have shipped . . 32 

HEALTH 

is implied in mariner's contract at shipment . 30 

of seamen. Su Sickness of Seamen. 

HIRING OF SEAMEN, 

by master, OS owner's ngent . . . 15 — 18 

when must be in writing . . 37 — 62 

forms of ..... . 61 

by the voyage or run . . • 62 — 69 

on monthly wages . . . .69 — 71 

on a share of freight or profits . . 71 — 76 

HOSPITAL MONEY, 

what and in what voyages required to be paid 116 

whether whaling vessels included .117, noU 

HINDERING OF MASTER 

from fighting in defence of ship, punishment for . 121 

HYPOTHECATION. iS^ Bottoxrt. Libit. Freight. 
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I. 

IMPRISONMENT OP SEAMEN, 

on board . . . . . .90 

in foreign jails . . . . . 90, 91 

in home port . . . . 30, 31, 91, noU 

whether costs and charges may be deducted from wages 

INFANT 

cannot alone enter into mariner's contract . 14, 15, 340 

tortious abduction of , . . . 340 

J. 

JETTISON 

cannot be made by crew alone . . . .83 

anciently, master obliged to consult the crew . 82 

and is now by the French law . . . .82 

otherwise by our law . . . .83, 227 

master alone determines, and selects what he pleases 227, 228 

JUSTIFIABLE CAUSE, 

under Act 3d March, 1835 ... 86, note 

JURISDICTION 

of Courts of Admiralty. See Admiralty Jurisdiction. 
of Courts of Common Law. See Common Law. 

L. 

LIEN 

on vessel by the contract of affreightment . . 169 

how lost . .170 

on cargo, for general average .... 217 

on goods, for freight ..... 242 — 245 

when waived . . . 243 

when displaced by charter-party 243, 244 

of master, on freight .... 253, et seq* 

maritime, nature of . . . . . 315, 316, 317 

on vessel, for wages . . . . 313, e< seq. 

adheres to the last fragment • 313, 318 

foundation of • . . 314 

voyage must be legal to give . . 19, 315 

unless mariners innocent . 19, 315 

66 
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LIEX, (CWtmiefi.) 

OD Teasel, for wages in fisheriea • 314, 964 

nature of .... 315,317 

adheres to proceeds . • . 317 

not devested by sale . . 317 

restored by restitution after capture 317 

good against government . 317 

precedence of over otber claims 318 

how lost .... 318 

by destruction of ship . 318 

by payment or its equivalent 319 

by laches . . 321 

not by prescription . 331 — 323 

enforced in the admiralty 363^ d seq. 

on freight, for wages, given by general law 323 

how enforced . . . . 824 

against the goods for freight 325 
against freight when resti- 
tution is made 325 
attaches to the last fragment 325 
UMITATIONS 

at common law, to suits for wages . . 268 

statute of, not applied to suits in the admiralty 269 

principles of, by which admiralty courts are governed 2G9 



M. 



MALICE, 




meaning of in Act 3d March, 1835 . 


S6,noU 


MARINER, 




definition of . . . 


3,4,5 


who are included 


5 


who may contract as ... . 


. 14 


MASTER 




18 a mariner ..... 


5 


makes contract with seamen as owner's agent 


15,16,172 


his implied power to do so 


172,326 


but not always a necessary party 


17 


substituted, relations to crew 


. 17 


his wages, named in articles 


47 


must take copy of articles from collector 


. 48 


and crew, list ..... 


48 
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MASTER, (Corainued.) 

roust produce articles to consul, when 
authority of) how founded 
is 8ui generis 
is supreme 

is confined to ship's service 
may punish .... 

how and when 

corporally . . . . 

by imprisonment 
hiring vessel on shares makes him charterer . 
relation of to passengers 
relation to vessel and owner 
how appointed, and by whom 
may appoint successor, when 
appointed by consignees 

by charterers .... 

how removed ..... 

dismissed without good cause, entitled to damages 
otherwise, when only under a general retainer 
cannot quit the ship, and withdraw from his contract 
agency of, for the owners 
must employ ship as they direct 
must employ it as it has usually been employed 
when he may make charter-party 
in home port 
in foreign port 
may receive goods in a general ship 
owner bound by bill of lading . . 
ship is also bound to the contract of affreightment 
but the carriage of goods must be the usual employment of 
the ship ...... 170, 171 

his general and presumed authority to sign bills of lading 171 

to hire mariners 172 

to order repairs, &c. 172 

in home port 172 

abroad 173 

what repairs are included in 173 

power to give a bottomry bond .... 175 

only when he cannot get personal credit 176 

whether this embraces his own credit 176 

may unite personal and bottomry security 177, 178 



48,49 

33—36,80 

. 81 

81—83 

34—36,81 

. 85 

86 — 89 

88 — 90 

90,91 

75,76 

91—93 

161, e< seq. 

161 

161 

161, 162 

175, note 

162-166 

164. 165 

165. 166 
167 
167 

. 168 
168 

. 168 
168 

. 169 

169 

169, 170, 171 

169, 170 
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MASTER, {CofUmued.) 

adrances may be before bond is made 178 

power ceases when an agent or part-owner is 

present ..... 178 

exceptions to this . . .178, 179 

may sometimes give bond to agent . .179 

bond must be given for ship's necessities at the 
time ..... 180 

on what voyage . . 181, 183 

roust first apply owner's money . . 182 

whether bound to apply his own • .182 

whether that of shippers . . . 182 

bond must be given in a foreign port 183 

construction of this rule in England . 183 

in France . . 184 

in America 184, 185 

power to sell ship ..... 186 

a modem power . . 186, 187 

rule in England . . • 187 

in America . . . 187, 188 

may sell in a port of the owner's country 188 

necessity that will authorize it . 189 

defined in different courts 189 — 193 

includes power to sell the rigging, &c. 193 

has a special property in the ship • • . 194 

may sue for freight ...... 194 

diligence incumbent on him towards third persons . 195 

owner's liability for his torts . . . 195 — 200 

not liable for wilful trespasses of crew . . 195, noU 

when his misfeasance or nonfeasance creates a lien on the 
ship . . . .200,207 

his personal liability .... 200 — 205 

in cases of contract . 200 — 203 

how he may limit it . . 202 

when it does not arise . • 203 

for wages of seamen 203,204 

in coses of tort . 204 

done to mariners 337, et seq. 
his relation to the cargo .... 206 

wlien he is consignee ..... 206 

capacity distinguishable from his other 
character . 207 
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MASTER, {Continued.) 



in bis ofScial character a straoger to the cargo 


. 208 


except for certain purposes 


208 


warrants fitness of his vessel 


208 — 210 


bound to keep it fit, on the voyage . 


. 209, 210 


IS a common carrier .... 


208,223 


warrants sufficiency of the crew 


. 210 


bound to take a pilot . . . . 


210 


his duties in the reception of goods 


. 211 


in stowing them 


212—215 


responsible for goods lost from deck 


212,213 


for bad stowage 


213, 214 


how if shipper appoints the stower 


. 214 


not to sail in tempestuous weather 


215 


to take the utmost care of cargo 


. 216 


may detain goods for general average . 


217 


what losses he is not liable for 


218—220 


burthen of proof on him 


220 


when burthen of proof is changed 


221,222 


when negligence of is material 


220 — 222 


immaterial . 


. 223 


when he may hypothecate cargo 


224—227 


how much of it 


. 226,227 


when he may sell cargo 


225,229,230 


can sell only a part 


. 225 


is alone authorized to make a jettison 


227 


may make contract of ransom 


. 228 


when at liberty to tranship cargo 


229—235 


when bound to do so 


. 229 


when he may deviate from the voyage 


. 235,236 


duty in case of capture 


. 237 


duty in delivery of cargo 


238 


his relation to the freight . 


. 240 


may collect and sue for it . 


. 241,242 


may detain goods for it . 


. 244 


prerequisites to this right 


245 


may hypothecate freight 


. 249 


his wages ..... 


251 


how contracted for 


. 251 


not a lien on the ship 


. 252,363 


whether a lien on the freight 


. 253 
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MASTER, (Continuid,) 

personal remefly for agninst owner 
his wages in case of capture 
his advances and liabilities 

give a lien on the freight 
scope of his contract duties 
liability to seamen for wages 

when he has not hired them 
when he is only substituted 
for torts done by others 
for tortious discharge 
to a parent for tortious abduction of child 
may sue in the admiralty in perscnam 
cannot sue in rfm, having no lien 
petition by against remnants, &c. 
MATE 

is a mariner .... 

. is one of the " crew " . 
his authority and office 

general function • . . , 

whether bound to be a navigator . 
diligence required of him 
succeeds on death or absence of master . 
DO authority to punish crew . 
responsibility of for losses 
is a ** seaman " within the crimes act 
becoming master, retains his remedy in jrtm for his wages as 
mate •....». 

MEDICINE CHEST AND DIRECTIONS, 

what and when required by statute . . Ill 

how far a substitute for attendance of physicians 112 — 117 
held not to be, in a case of yellow fever . 1 13, no(e 

M INOR. See Infant. 
MONEY 

ofshippers ...... 226 

of the ship-owner ..... 227, note 

MORTGAGEE, 

when to be deemed owner . . . 331 — 334 

MUTINY, 

how may be quelled . . . . 90 

what is . . . 90 & note 



254 


. 255 


255 


5bt 255, £57 


258 


326, d 9eq. 


326—328 


327 


337, ef teq. 


340 


340, 341 


351,363 


363 


. 364 


5 


86, note 


94—100 


. 95 


96 


. 97, Ho 


98 


. 99 


100 


124, noU 
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N. 

NATIONAL CHARACTER, 

ofseameD ...... 6 

when concluded by ihat of vessel . 7, note 

when foreigners may not be employed in 
vessels of United States . . 7,8 

in fishing vessels . . 9 

statutes respecting . . . 7 — 10 

construction of . . . . 9, 10 

NECESSARIES, 

what are in respect of repairs, &c. . . .174 

in respect of a bottomry bond . 180, 181 

NECESSITY, 

case of, to justify hypothecation of ship . 180, 181 

sale of ship by master . 187 — 194 

botto m ry or sale of cargo 224 — 235 

deviation . . . 235 

jettison .... 227 

ransom .... 228 

NEGLIGENCE, 

general contribution for losses by . . . 145 

when individual alone liable . . . 145, 146 

damage must be actual .... 145 

in cases of collision, burthen of proof of . 197 

in a common carrier, immaterial . . . 223 

when material, the loss being prima facte by an ex- 
cepted cause .... 220 — 223 

when it must be roved . . 220 — 1223 



o. 




OBEDIENCE 




of lawful commands . 


. 33 


when disobedience forfeits all wages 


147 


OFFENCES, 




maritime .... 


118 — 147 


OFFICER 




punishing seaman excessively 


. 26,29 


general standing of . . . ' 


97 


OWNER, 




master contracts for with seamen 


15 — 18 


18 a party to the contract 


18 


may revoke master's agency 


18 


' concurrent authority of to remit forfeitures 


19 
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OWNER, (Omttmiecf.) 

bound to pay wages .... 19, 328 

bis implied stipulatioDS with the mariner . .19 — 28 

when he may dismiss the master . . 162 — 166 

when liable to master for damages . . . 164, 165 

how to repossess himself of bis vessel . • .166 

may not keep the master abroad indefinitely . 167 

liability of for master's contracts . 168, d aeq, 

in cases of cborter-pany 

168,169 
of bills of lading 
169-172,197,208,209 
' of hiring of sea- 
men . 172, 328 
of repairs, &c. 

172—175,331,334 
pf bottomry bonds 

175, dseq. 
liability of for his torts . . 195 — 200,339 — 341 

in cases of collision . . 195 

of tortious discbarge of 

mariuere . 197, 340 

of tortious abduction of 

infants . . 340 

of bills of lading, &c. 197, 198 
how limited on the continent of 

Europe 198, 199 

in England 199 

in America 199 

real liability of^ by a lien on the 

ship 197, nofe, 200 

not liable for wilful trespasses of master and crew 195, note, 339 

is a common carrier .... 209 

liability of for wages of crew 328, H seq. 

when not known to them . 328, 329 

when his name is not in articles 329 

who is to be deemed in reference to contract of crew 329. et aeq, 

remains liable, though he sell the ship . . . 329 

not on new conoracts 330 
when underwriters become . . . 330, 331 

when mortgagee is to be deemed . 331 — 333 

when charterer ..... 334 — 336 
when general owner remains owner for the voyage 334 
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p. 

PARENT AND CHILD. (See Abduction, Iwfant.) 

PARDON. (See Condonation.) 

PARTNERS, 

seamen and owners in fisheries are not • 12 — 13, 75 

PASSENGERS, 

master may restrain them in what . . .91 

when bound to render services , . .91 — 92 

may quit at any time • . . . .92 

must behave with good breeding . * .92, note, 

provisions for use of . . . • 92 — 93 

put on short allowance, when may recover of master 93 

PAYMENT, 

what is equivalent to, so as to divest a mariner's lien 319 

PERILS OF THE SEAS, 

what are included . . . 218 — 220 

PILOT, 

is a mariner ...... 5 

sea-pilot and coast-pilot . . . . .5 

may entitle himself to salvage .... 289, 290 

lien of ..... . 363, note, 

POSSESSION OF SHIP, 

how the owner may obtain . . . 166 

PRIVILEGE. (&eLiEN.) 
PROFESSIONAL CHARACTER 

of mariners or seamen . . . 3 — 6 

PROVISIONS, 

owner bound to furnish, as part of mariner's compen- 
sation, by general principles of the contract 27, 101, et seq. 



exception, by the usage, in certain fisheries, 


. 


27 


deficiency of justifies desertion 


a 


24 


amount required by statute 


1 . 


102 


is for all the crew 


• 


103 


for what voyages 


• 


103 


failure of gives claim for extra pay, when 


• 


103 


whether substitutes can be used 


• 


104 


for use of passengers 


. 92- 


-93 


PUNISHMENT, 






if excessive, what damages 


27,85 


-36 


criminal prosecution for . 


 • 


85 


moderate may be inflicted 


. 85. 


-86 


but by master alone 


•  


83 


may be for past offences 


• 


87 


57 
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PUNISHMENT. (Continued.) 

meaDS of . . . . .88 

corpora] . . • . .88 — 89 

effect of presurned condonation . . 87 — 88 

no particular instrument fixed by law . .88 — 89 

deadly weapons can be used only in mutiny . 89 — 90 

by confinement . . . . .90 — 91 

B. 
RANSOM, 

prohibited in England .... 

otherwise, in our law 

cargo may be bound, as well as ship 
RATS, 

loss by, when a peril of the seas 

RECEIPT IN FULL, 

by a seaman, when conclusive . 
RELEASE, 

of a seaman, when may be controverted 

REMNANTS AND SURPLUS, 

petitition against allowed to a master . 

REMEDY, 

for wages ...... 

against the ship 

against the freight 

against the master 

against the owner 

for personal torts . . ... 

against the actual wrong doer . 

against presumed joint trespasser 

not against owner for trespasses 

against the owner for other torts . 340, 341 
REVOLT, 

punishment for .... 1^20—123,128 

endeavor to make .... 123 — 129 

RIGGING, 

master may sell after shipwreck . , • . 193 

losses by defects of, when goods are taken on board 211 — 212 

RUNNING AWAY WITH VESSEL, &c, 

piratically, punishment for . . . . )20 



. 228 

228 

. 228 

197,216,219 

55 note, 
55noie. 

. 964 

. 313 

313—323 

323 — 326 

326—328 

328 — 336 

337—341 

337,338 

337,338 

. 339 



S. 



SALE, 



of ship abroad, what damages due mariners 

(See Master. Bottomrt.) 
of cargo. [See Cargo. Master.) 



297,429 
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SALVAGE, 



whether master can send crew on saWage enterprise 34 — 36 
whether crew can earn, of their own ship 287, et seq, 377, 429 



may in cases of rescue 




289 


SEAL, 






effect of in the admiralty jurisdiction 




. 353,354 


at common law ..... 


. 


. 366 


SEAWORTHINESS, 






19 implied in mariner's contract 


. . 


. 20 


survey to ascertain in home port 




21 


abroad 


. 


. 22 


felling during the voyage 




23 


SERVANTS, 






of passenger ships, &c. whether entitled to sue in the 


admiralty .... 


. 


352,353 


SET-OFF, 






against the claim for wages 


. 


304,305 


SHIP, 






bottomry on. {See Master.) 






sale of. {See Master.) 






is hypothecated to the cargo 


. 


. 200 


lien on for repairs, &c. .... 




200 


for damage done by collision . 


200, 196, note. 


for wages. (See Waoes, Lien.) 






SHIPMENT OF SEAMEN, 






by master, is for owner, and vice versa, . 


. 


. 17 


when must be by written contract^ 




38 


abroad ..... 


. 


. 49 


by parol, when void 




. 50 — 53 


effect of 


• 


50 — 53 


forms of . . . • • 




61 


by the voyage, or for the run 


• 


. 62 


SHORT ALLOWANCE, 






passengers put on . . . 


• 


92 — 93 


seamen put on ... . 




102, et seq. 


what is . 


. 


. 106 


SICKNESS, 






of seamen .... 


. 


. 27 


articles will not restrain the right of cure • 




. S3, note. 


right of cure at ship's expense a general and universal 


right ..... 




106 — 111 


what it includes 


. 


107 — 110 


extends to the mate 




110 
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INDEX. 



SICKNESS, 

tem&fe, to Che master .... 110 — 111 
whether expenses general average . 108, fio<e. 

statute regulations . . .Ill 

how far they control the general right . 112 — 117 

whether mariner may insist on being put on shore . 113 
wages not interrupted .... 290 

SLAVE, 

master may sue for wages of, in admiralty . 350, note, 

STATUTES OF THE UNITED STATES cited and commented on, 

act 30th April, 1790, ch. 36 . . . . 121, 123 

20ih July, 1790, ch. 56, 12, 16, 21, 31, 32, 33, 38, 39 50, 

102, 103, 111, 112, 132, 133, 134, 140, 141, 142, 264,265, 

267, 304, 314. 

16th July, 1798, ch. 94 . 

3d May, 1802, ch. 51 

28th February, 1803, ch. 62 

26th March, 1804, ch. 40 

3d March, 1813, ch. 184 

19th June, 1813, ch. 2 

1st March, 1817, ch. 206 

2d March, 1819, ch. 170 

3d March, 1825, ch. 276 

3d March, 1835, ch. 40, [313] 

20th July, 1840, ch. 23 23, 48, 49, 50, 51, 91, 136, 137, 

152,155 
STATUTES OF GREAT BRITAIN, cited. 



. 116,117 

. 117 

152,153,156,157,268,297 

. 120 

... o 

58, 59, 60, 314 

... «7 

. 93, 103, 360 

. 157,158 

27, 85, 86, 128 



16 Car. 2, ch. 6 


. 12 


22 & 23 Car. 2, ch. 11 


12 


2Geo. 2, ch. 36 


12,16 


dlGeo3,ch. 39 .... 


12,16 


5 & 6 Wm. 4, ch. 19 . 12, 16, 30, 40, 41, 67, 65, 107, 265 


3 & 4 Vict. ch. 65 


344 


STEWARD, 




is a mariner .... 


B 


STOWAGE, 




master and owner responsible for . 


212—215 


except when charterer appoints stower 


. 214 


SUBSISTENCE, 




is part of the mariner's contract 


27, 101, et seq. 


deficiency of justifies desertion 


24 


(See Provisions.) 
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SURGEON, 




is a mariner .... 


5 


T. 




"TEN DAYS" 


. 265 


TIDE WATERS, 




Tvithin the admiralty jurisdiction 


. 362 


io forei^ ports .... 


362 


TIME, 




for mariner to render himself on board . 


31 


when wages due and payable 


. 263 


TORTS TO THE PERSON, 


^ 


remedy for • 


. 337—341 


admiralty jurisdiction over 


360, 361, 362 


TRANSHIPMENT. (See Master. Cargo. Freight.) 





V. 

VOYAGE, 

legality of ...... 19 

certainty of . . . . . 24 — 26, 295 

articles must describe . * . . 37, ef seq, 

what requires written contract . . . 39, 58 

what it imports . . . . . .39 

how to be construed .... 40 

" foreign," what is . . . . . *60 

fishing ...... 58 — 60 

divisibility of, for the purpose of wages . . 273 — 278 

when outward ends and homeward begins . 276, note, 

abandonment of, gives mariners a claim for damages 295 

W. 

WAGES, 

not a lien, on illegal voyage . .19 

unless mariners innocent ...» 20 

when amount in articles is conclusive • . 46 — 48 

when omitted from articles .... 47 

forfeiture of, may be purged, notwithstanding a clause in 
articles ...... S3 note. 

right to, restrained in articles . . . 54 — 58 

earned, if freight earned . . . .56 — 58 

time, when payable .58 
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WAGES. {Continued.) 

apportion men t of! in contrecta by the voyage, or run 63 

in other contracts. (Sre Apportiohmert.) 
of master. (See Master.) 

when due and payable . . . • ^ 263 

how soon may be sued for . . • . 264, 265 

Ubel, when filed . . 267 

process, when issued . 264, 267 

one third only demandable in a foreign port . . 267 

exceptions • . 268 

when barred at common law . • • . 268 

when claim for stale in the admiralty • . 269 

how far dependent on the earning of freight 271 — 278, 287 
due, where freight is or might have been earned 272, 275, 297 
lost, when freight lost . • . • • 273 

advance, not returned, in such case . . 274 

due, as far as freight is earned .... 275 
at port of delivery .... 275 

portof destination is . 275 

right to not varied by contract between ship-owner and 

freighter . . 272,275 — 276 

fur outward voyage and homeward voyage . 276 

due for half the time of ship's stay at last port of de- 
livery, &c. .... 276 — 277 
notabated, by partial losses of freight • 272,276,277 
right to, restored by indemnity, salvage, &c. . '. 277, 278 
due where freight earned at successive ports . . 278 
right to, only suspended by capture . . • 278, 279 
restored on release of ship . . 278 
on restitution, after decree . 280, 281 
how much due, in such cases . . 280 
indemnity presumed to include fi^ight 282 
contract for, dissolved by interdiction pf commerce by war 283 
suspended only by an embargo • 283 
in case of shipwreck, how preserved . 284 — 290 

lien on materials saved . 284 

whether by way of salvage 284 — 287, 429 

or as wages on original 

contract . 284—287 

whether a further compensation 

can be earf^ed 287 — 290, 429 

in sickness, not interrupted .... 290 
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WAGES. (ConHnued.) 

unless occasioned by mariner's own fault . 291 

when the disability occurs before sailing 291 

in case of death, atmble they are due only to the decease 291 

by the foreign law . . 292—294,295 

in England, not decided . . . 294 

in America, contradictory decisions 394, 295 
in the whale fishery, provided for in the 
articles .... 295 

on change or abandonment of voyage . . 295 — 297 

voluntary sale of vessel abroad 297 

deviation . . . 298 

in case of wrongful discharge . . • 299 

abroad . 299, 300, 301 

before sailing . 299, 300, 801 

in case of discharge on account of innavigability of vessel 301, 429 

forfeiture of, deducible from mariner's contract . 303 

is a civil compensation . . . 304 

not dependent on statute ^ . 305 

damages must be legally fixed . 305 

total only in aggravated cases . 305, 306, 307 



is always retrospective 


. 307 


how apportioned upon the voyage 


. 307,308 


cured by condonation 


308,309 


not applied^ when other punishment 


L has been 309 


cannot be insured 


. 274 


when mariner is taken out by captors, &e. ^ 


279 


remedy for . . . ^ 


, 313, ei 9e^ 


lien for , . . . 


313, a 8tq. 


on ship • . • f 


, 313 — 323 


yoyage must be legal . 


315 


nature of . ^ 


, 315 — 317 


not defeated by sal? • 


. - 317 


good against government , 


. 317 


revives on restitution after capture • 317 


precedence of overall claims 


. 318 


how lost 


318 — 323 


by destruction of ahip 


. 318 


by payment or its equivalent . 319 


by laches, &c. 


. 321 


not by prescription . 


321,a^,3» 


on freight .... 


. aw-^3^ 
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WAGES. {Continutd.) 

lien for on freight {continued.) 

established by the general law . 323 

bow enforced . . 924, 325 

attaches to the last fragment . 325 

where ship and cargo belong to 



one owner 


325 


personal remedy for ... . 


. 326 


against master . 


326—328 


substituted master . 


327,328 


owner 


328—336 


does not require owner to be named 


in articles 


329 


against original owner 


329,330 


not devested by sale 


330 


against underwriters 


. 331 


mortgagees 


331—334 


charterers . 


334,336 


jurisdiction over, in admiralty 


345, ei seq. 


includes all partieiT 347,349,350 




352 


not affected by a seal 


353,354 


when in foreigiier's cases 356 — 




359 


at common law . 


. 365 


WARRANT, 




to apprehend deserting seamen 


. 31 


WHALE FISHERY, 




▼oyages held not " foreign voyages" 


. 60 


statute declaring them so . 


428 


contract includes return to home port . 


74 — 75 


seamen not copartners with owners 


75 


whether vessels bound to pay hospital money . 


117, note. 


whether shares can be insured, qucare 


. 274, note. 


contracts cognizable in the admiralty 


353,364 


form of articles in port of New Bedford . 


391 


of Nantucket ' 


. 395 


usages in ..... 


. 394,396 



Y. 

YELLOW FEVER. {See Medicijos: Chest.) 
YIELDING UP VESSEL, &c. 

voluntarily, to pirates, punishment for . • 120 
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